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Executive summary

Executive summary

This report aims to improve our understanding of pricing schemes that are designed, explicitly or
implicitly, to promote a living income for cocoa-farming communities. A living income is defined as
the minimum net income needed for a household to maintain a decent standard of living for all its
members. The report provides a systematic analysis of the similarities and differences among these
pricing schemes while exploring innovative legal and institutional frameworks and approaches that
could help to scale them to the macro level. By combining insights from micro-/meso-level analysis
of private-sector innovations together with assessment of relevant regulatory developments at the
macro level, the report addresses the prerequisites, challenges, and limitations of pricing strategies
aimed at promoting a living income. Additionally, it examines potential solutions to overcome these
challenges.

This analysis of price schemes aimed at a living income for cocoa producers is relevant — maybe even
more so — while international market prices for cocoa are at historic highs, as is the case at the time of
writing (early 2025). The present report highlights three main reasons for this ongoing relevance: (1)
pre-season price fixing in contracts and/or forward selling and reduced pass-on shares mean that pro-
ducers and producer organizations only partly benefit from current price hikes, particularly in regulat-
ed cocoa markets; (2) livelihood risks remain significant as higher cocoa prices are structurally volatile;
(3) price peaks occur as part of long-term production cycles, suggesting that significant price drops
are likely in the medium-term. Price-scheme analysis is also particularly relevant if we consider shifts
in cocoa-marketing structures driven by new regulations from the European Union (EU). The EU Defor-
estation Regulation (EUDR) and the EU Corporate Sustainability Due Diligence Directive (CSDDD), in
particular, are pushing for first-mile traceability and human rights due diligence in cocoa procurement
and supply chains. While the price effects of these regulatory changes have yet to unfold, particularly
given the evolving regulatory landscape, they are anticipated to significantly influence both local and
international pricing dynamics for cocoa and cocoa products. In light of these considerations, the time
is especially ripe for a review of pricing schemes that weave together private arrangements at the
firm and value chain level and public policy options. The following three subsections summarize key
takeaways from the analysis presented in this report.

What pricing schemes are available at the firm and value chain level?

At the firm and value chain level, a key requirement of any strategy to promote farmgate prices is that
the supply chain can actually be linked to the farmgate. This highlights the prerequisite of so-called
direct value chains, in which producers and their approximate production volumes are known, as op-
posed to indirect value chains which typically involve the buying and selling of cocoa from unknown
producers. This key prerequisite is a difficult one, as still less than half of global cocoa stems from di-
rect/traceable supply chains. However, the share of cocoa originating from direct value chains is likely
going to rise due to the increased traceability requirements of recent EU regulatory efforts as well as
changing market demands.

Within direct supply chains, strategies to pursue various sustainability goals have diversified in recent
decades. Third-party certification in connection with labels such as Fairtrade, Organic, or Rainforest
Alliance remains an important governance strategy — often in combination with actors in the so-called
solidarity economy, including cooperatives and other farmer-owned producer organizations. Today,
however, third-party certified cocoa faces significant competition from firm-owned corporate sus-
tainability programmes. In addition, yet another strategy has emerged in recent years, particularly in
the fine flavour segment: as terroir and traceability have become more valued among specialty choco-
latiers, many have embarked on journeys to source directly from cooperatives and even single produc-
ers in origin countries, circumventing traders and exporters in a strategy that is often referred to as
direct trade. Finally, a growing number of entrepreneurs and companies view helping to solve sus-
tainability challenges in the cocoa sector as a necessary part of their business models. With a hybrid
objective in mind — i.e. running a business and solving social or environmental issues — these social
entrepreneurs showcase a variety of innovative approaches to sourcing cocoa more sustainably.
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The diversification of governance strategies is accompanied by a diversification of pricing mecha-
nisms, with each strategy emphasizing its own approaches to price and remuneration at the firm and
value chain level. Third-party certifications typically operate with fixed or market-based premi-
ums added to the international market price, which is paid to producers in exchange for compliance
with a set of social, environmental, and quality standards — often alongside a mix of technical assis-
tance and training offered by the producer organization. One interesting particularity is that of Fair-
trade certification that sets a minimum price based loosely on the living income reference price (LIRP).
A similar mix of mechanisms is typically applied by corporate sustainability programmes: market
prices with a market-based premium set by the firm and a basket of services offered to affiliated
producers in exchange for the delivery of goods meeting requirements defined by the firm.

The picture becomes even more diverse in direct trade and social entrepreneurship. The two strate-
gies employ a wide, partly overlapping variety of pricing schemes. The long-term, personal relation-
shipsinherentin these strategies and mutual interest in each other’s survival enable a range of pricing
innovations that are only possible in such a cooperative setting. Innovative instruments associated
with these strategies include pre-finance, long-term and cost-based pricing, revenue and surplus
sharing, and other voluntary payments with the goal of strengthening farmers’ incomes. While
strategies like these remain largely confined to market niches, the corresponding businesses are fer-
tile testing ground for pricing innovations, facilitating the application and mainstreaming of innova-
tive practices in markets beyond the niche.

What public pricing schemes are implemented in regulated cocoa markets, and
how can we address their shortcomings?

At the macro level, producer-country governments in regulated cocoa markets implement different
public pricing schemes with the stated objective of stabilizing and supporting cocoa farmgate
prices.

Ghana and Cote d'lvoire use forward sales and the auctioning of export licenses to fix farmgate
prices based on the revenue generated from forward transactions. Unlike private-sector schemes,
which are selective, the system in Ghana and Cdte d’lvoire is sector-wide, providing price stability
throughout the season for millions of farmers. This forward sale strategy ties farmgate prices to the
international benchmark prices from the previous season.

The Living Income Differential (LID) policy goes beyond forward sales and the auction of export
licenses in a direct effort to support farmgate prices by adding a fixed premium to the export price.
However, it still ties farmgate prices to the previous season’s international benchmark prices.

Forward sales and the LID scheme keep farmgate prices tied to international benchmark prices de-
termined by derivatives markets. An alternative approach is to shift to a legally enforced cost-plus
model, as tested in other settings. The French “"EGalim” legislation experiment offers valuable insights
into using legal levers to steer the process of price formation towards a cost-plus model, while also
pointing to the onerous complexities and rigidities involved.

All these regulatory approaches face significant implementation challenges and trade-offs.

Forward sale strategies tie farmgate prices to the international benchmark prices from the previ-
ous season. While this approach can effectively stabilize prices, it may lead to lost sales revenue
if prices unexpectedly increase. The relevant economic question is how much farmers are willing
to sacrifice to secure a fixed price throughout the season. To address these trade-offs, a pricing ad-
justment mechanism could be included in forward contracts and export licenses, allowing for price
reviews in the event of significant price spikes.

Across public pricing schemes, there are several transparency gaps regarding farmgate price deter-
mination as well as the transparency and efficiency of cocoa tax revenue spending. Methods for
calculating price benchmarks can become distributional and political, and price fixing typically gives
rise to rent-seeking risks. Some of these challenges could be addressed by linking public pricing
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schemes with strict transparency and accountability requirements. Insights can be drawn from
administrative pricing and contract transparency mechanisms used in the extractive sector while ac-
counting for differences in resource ownership and materiality thresholds.

Without supply management measures that are grounded in sustainability criteria, LID-style
measures may unintentionally promote supply expansion. This could exacerbate current issues
such as child labour and deforestation, leading to oversupply in the mid-to-long term. Given the
shortfalls of traditional, standalone supply-management schemes, it is crucial to explore innovative
forms of supply management that build on and harness ongoing regulatory developments. One op-
tion is to integrate supply management with land and conservation policies while harnessing climate
finance and EUDR compliance mechanismes.

Finally, public pricing schemes typically struggle with the challenge of specificity and adaptability.
As highlighted in this report, the relationship between prices, living income, and sustainability is com-
plex and non-linear, involving intricate feedback loops and potential disruptions in impact pathways.
Pricing and premium strategies must be customized to support those in greatest need and to respond
to a wide range of business circumstances. However, public schemes are typically designed to be
stable and predictable, making them difficult to adapt. Efforts to tailor these schemes often lead to
lengthy and complicated rules that fail to effectively reach their intended targets. One way to address
these shortcomings is to work more creatively with the interplay between private and public requla-
tion, as discussed in the concluding section of this report. In particular, regulatory disclosure can be
linked with collaborative efforts in supply chains, grounded in principles of knowledge sharing and
cooperation, within a supportive regulatory environment.

What regulatory levers can be used by cocoa-importing countries to promote
the living income of cocoa farmers?

Focusing solely on producing countries is insufficient. In a competitive global context, international
buyers can shift their cocoa sourcing away from producing countries that require payment of living
income differentials. This underscores the fact that price-related initiatives in producing countries are
likely to fail unless they receive support from downstream industry players, such as traders, proces-
sors, manufacturers, and retailers in major consuming countries. However, particularly in the bulk
market segment, business dynamics compel these downstream industry players to buy cocoa at the
lowest possible cost, reinforcing unsustainable purchasing practices. In this context, consumer-coun-
try regulatory intervention may be an important lever to realign business incentives towards more
sustainable sourcing practices.

In consuming countries, there is growing debate about changing framework rules to prevent the re-
production of unfair pricing patterns and create opportunities for scaling up pricing schemes explic-
itly or implicitly aimed at living incomes for farmers. This requires consideration of transformative
legal reforms that address key levers and enablers.

There is increasing support for due diligence laws as a means to establish sustainable value chains
that provide farmers with living incomes. This approach holds significant potential if it includes a
legal obligation not to undermine living income initiatives implemented by producing countries.
Broader due diligence requirements to implement living income prices throughout the supply chain
would confront practical and legal challenges regarding supply relationships, price parameters, and
remedies.

Civil society organizations and cocoa farmers are urging policymakers in consuming countries to in-
clude a prohibition against purchasing commodities below the costs of sustainable production
in their unfair trading practices (UTP) laws. Introducing a ban on such purchases would serve as an
important legal lever to shift the price determination process towards a cost-plus model. Additionally,
it would help counteract the tendency to pass the costs of compliance — e.g. with the EUDR, CSDDD,
and other sustainability requirements — disproportionately onto farmers. However, enforcement of
such a prohibition raises questions about legal standing, agency, and remedial action.
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More complex questions remain, such as how to mitigate the price pressures that retailers in con-
suming countries exert on their suppliers — pressures that have cascading effects throughout supply
chains, up to and including farmers in producing countries. Mandatory contract mechanisms, such
as prohibiting retailers from negotiating the part of a supplier’s cost estimate that corresponds to the
raw material content of food items, present significant potential for breakthroughs. However, these
mechanisms are fraught with complexities related to their design and implementation.

A pertinent question is whether these regulatory mechanisms could have been designed and im-
plemented more efficiently if they were developed more collaboratively with industry stakehold-
ers. Again, this invites consideration of more inclusive, delegated forms of regulation that weave togeth-
er public and private rules while addressing risks of regulatory capture. In this context, a key regulatory
issue is ensuring that competition law supports, rather than hinders, coordinated industry approaches
aimed at fostering sustainable procurement and living income-oriented prices. This requires a clear safe
harbour under competition law for coordinated purchases aimed at supporting living incomes.

Regulatory arbitrage and competitiveness are significantissues here. Traders and processors located
in countries with stricter supply chain standards may find themselves at a competitive disadvantage
compared to companies based in countries with more lenient regulations. This situation creates an
incentive for relocation of operations to more lax jurisdictions. To address these challenges, unilateral
regulatory schemes should aim to leverage transnational networks and promote industry-wide self-
regulation that spans across jurisdictions. Ultimately, the effectiveness of these efforts will depend on
whether industry stakeholders’ motivations and incentives to converge on standards are greater than
their desire to exploit opportunities for reqgulatory arbitrage as well as unsustainable profits.
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Figure 1: Living income-related pricing schemes, regulatory levers, and strategic connections with innovative legal and
institutional frameworks.
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Introduction

1 Introduction

1.1 Purpose and scope of the study

The concept of living income (Box 1) has gained traction in recent years, evolving from a niche idea to
a mainstream priority in the cocoa sector.

Box 1: Living income

Living income refers to the net annual income needed for a household in a specific loca-
tion to provide a decent standard of living for all members (Living Income Community of
Practice, n.d). This includes expenses for food, housing, education, healthcare, as well as
other essential needs such as transportation, communication, and clothing, together with
an allowance for unforeseen events. The living income exceeds national poverty thresholds
and aims to serve as a pathway to achieving a more prosperity-oriented income. Detailed
guidelines and methodologies are available to calculate living income benchmarks in the
cocoa sector (Living Income Community of Practice, n.d.; van der Haar et al., 2024). Living
income benchmark studies have been published for cocoa-producing regions in Ghana (An-
ker and Anker, 2022; Ghana COCOBOD et al., 2024; Smith and Sarpong, 2018), Céte d'lIvoire
(Ilvorian Center for Socio Economic Research, 2018; Prates et al., 2020), and Peru (Andersen
et al,, 2022). The living income gap reflects the disparity between actual household in-
come and the relevant living income benchmark.

Potential
household
ﬂ income
(1Y
ey S
EH Cost of a basic, decent
LIVING INGOME standard of living for
BENCHMARK a household .
e( / INCOME
— m %
FOOD FOR DEGENT
MODELDIET HOUSING

- - i

IO TE o

OTHER ESSENTIAL NEEDS °
LI

\A.
ﬁ % nh ACTUAL NET FARM
; : Oy INCOME INCOME

UNEXPECTED EVENTS

Source: Living Income Community of Practice, https://www.living-income.com/tools-resources/living-
income-graphics

Prices are one important lever to promote living income, next to other factors such as viable farm
sizes, yields, purchasing practices, and diversified income sources (Swiss Platform for Sustainable Co-
coa, 2024; Waarts et al,, 2021). Income and pricing schemes aimed implicitly or explicitly at closing
the living income gap for cocoa-farming communities have been part and parcel of more diversified
sustainability and sourcing strategies in the cocoa sector (Brulisauer et al., Forthcoming). The main
strategies associated with this type of private sustainability governance include third-party certifi-
cation schemes (e.g. Fairtrade, Rainforest Alliance), company-owned programmes and direct sourc-
ing models (e.g. Lindt & Spriingli’s Farming Programme or Max Felchlin’s Fair Direct Cacao model),
producer organizations structured as cooperatives or other solidarity economy models, direct trade
models, and various social entrepreneurship strategies. At the same time, recent years also witnessed
new public sector approaches to support and stabilize cocoa farmers’ incomes.
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This report seeks to provide a deeper understanding of pricing schemes aimed at a living income in
the context of private-sector efforts to promote sustainability in the cocoa industry. It weaves the
company (micro) and value chain (meso) levels together with the regulatory framework (macro) level.
This integration is critical as it allows for consideration of how structural changes in rules and actor-
network structures can support the scaling up of innovations aimed at living incomes for cocoa pro-
ducers. Inso doing, thisreport addresses the prerequisites, barriers to effectiveness, and limitations of
pricing strategies designed to achieve a living income. It also explores potential solutions to overcome
some of these challenges.

The analysis is structured as follows. We begin by presenting the background of the cocoa-sector
situation, discussing the need for improved farmgate prices to enhance farmers' livelihoods and ad-
dress sustainability issues related to cocoa farming (Chapter 2). This chapter critically examines the key
terms and underlying assumptions of the mainstream narrative, acknowledging the complexity of the
price-income-sustainability nexus.

Next, we systematize the pricing schemes aimed at contributing to the (living) incomes of cocoa and
coffee producers (Chapter 3). This overview shows the nature, similarities, and differences of these
pricing schemes within the context of private sector strategies for sustainability governance in cocoa
supply chains.

We then connect the analysis to regulatory innovations at the macro level (Chapter 4). In producing
countries with regulated markets, this includes linking public pricing schemes with transparency and
accountability requirements, innovative approaches to supply management, and multi-stakeholder
governance processes. In consuming countries, we explore transformative policy reforms to halt un-
fair pricing patterns and create opportunities for scaling up sustainability innovations. This involves
examining legal reforms and developments in key leverage areas, including contracts, corporate due
diligence, and competition laws.

To conclude (Chapter 5), we combine and cross-fertilize insights from the micro/meso analysis of pri-
vate-sector innovations (Chapter 3) and the assessment of regulatory frameworks (Chapter 4), situat-
ing the pricing discussion in the smart-mix approach to fostering living income.

1.2 Methodology

The report combines a desk review of the relevant academic and policy literature with a survey and
qualitative research.

In Chapter 3, we draw on primary data collected in a survey conducted as part of the COMPASS re-
search project at the Centre for Development and Environment (CDE), University of Bern, in collabora-
tion with the Alliance of Bioversity and CIAT, Peru. The survey systematized private sector strategies
and instruments of sustainability governance in cocoa and coffee value chains. It was conducted with
112 companies and producer organizations in Switzerland and Peru between March 2022 and July
2023. Here, we draw on the survey's chapter on price models and their hypothesized effects on pro-
ducer well-being. Data were analysed to elicit consistent, recurrent patterns of price mechanisms by
sustainability strategy. The results refer to both cocoa and coffee sectors.

In Chapter 4, our assessment builds on a multi-year scoping review of regulatory levers and enablers
for sustainability transitions in commodity chains implemented in the context of different CDE pro-
jects. The analysis was complemented with participatory observation at the 2024 World Cocoa Con-
ference in Brussels and exchanges within a sounding group of experts.

The analysisin Chapter 5 links with socio-legal studies on the governance of price regulation, enriched
with insights from participatory observation at the 2024 World Cocoa Conference in Brussels.
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Setting the stage: The issue of farmgate prices

2 Setting the stage: The issue of farmgate prices

Cocoa prices skyrocketed in 2024, reaching historic highs of over USD 11,000 per metric ton in 2024
(https://www.icco.org/statistics/, n.d.). In the face of supply tightness, cocoa prices are likely to remain
high. The question arises: In light of the soaring prices of cocoa beans, should we still discuss the need
for sustained and stable farmgate prices? The answer is unequivocally “Yes”. There are several reasons
for this. First, high market prices have not necessarily resulted in high “farmgate prices” — the prices
paid to farmers. As discussed below, currently an estimated 80% of farming families do not earn a liv-
ing income, despite international market prices reaching historic highs. This discrepancy is particularly
evident in regulated markets, where farmgate prices are fixed in advance for the entire season. Also,
in environments without fixed prices, first-level sourcing companies and particularly producer organi-
zations sell most of their harvestin advance and thereby fix selling prices for the season. In 2024, many
of them struggled to keep paying competitive prices and, as a result, corresponding producers did not
benefit from the market price surge. Second, average price levels and peaks show only part of the pic-
ture. Cocoa prices continue to exhibit high volatility, undermining the stability needed for improved
livelihoods. Price stability is crucial for farmers to plan and invest in their operations. Third, the current
situation of high prices is occurring within the context of long-term cycles of low and high prices. Co-
coa supply is highly price-inelastic due to the long interval between planting and harvesting. If prices
remain sustained, there will be some impact on demand, or supply will expand in the medium term,
considering that newly planted cocoa trees typically reach productive age about three years after
planting. Eventually, we may witness a new long-term cycle of low cocoa prices.

This section establishes the background for the following analyses. It discusses the need for improved
farmgate prices, particularly in regulated cocoa markets, the complexity of the price-income-sustain-
ability nexus, and ongoing regulatory developments that foreground pricing issues.

Poverty is still widespread among cocoa farmers. By some estimates, there are about 5-6 million
cocoa farming families globally, which translates into roughly 40-50 million individuals who rely on
cocoa for their livelihood, deriving their income either from growing/selling the crop or working on
cocoa farms (CacaoNet, n.d.; Waarts and Kiewisch, 2021, p. 6). An estimated 80% of cocoa farming
families do not earn enough income for a decent living (Swiss Platform for Sustainable Cocoa, 2024,
p. 1), thus falling short of a living income. In Céte d’lvoire and Ghana, 30-58% of households earn a
grossincome below the World Bank extreme poverty line and 73-91% of households do not earn a liv-
ingincome (van Vliet et al., 2021; Waarts and Kiewisch, 2021). Thisis in line with more recent estimates
(Ghana COCOBOD et al.,, 2024), as described in Box 2.

Box 2: Living income gap of cocoa-farming families in Ghana

According to a study by SWISSCO, the Ghana Cocoa Board (COCOBOD) and the Research
Institute of Organic Agriculture (FiBL), cocoa farmers in Ghana earned an average annu-
al income of Ghanaian Cedi GHS 24,814 (about USD 2,021) in 2024; 91% of the surveyed
households earn below the adjusted Living Income Benchmark of GHS 52,970 (USD 4,315).
Despite an increase in the farmgate price, cocoa prices remain too low to sustain a living
income. As of April 2024, the estimated LIRP at the farmgate level was GHS 51.29 per kilo-
gram for cocoa. The actual farmgate price was initially raised to GHS 33.12 (USD 2.50) per
kilogram in April 2024 and then further increased to GHS 48.00 per kilogram (USD 3.10) in
September 2024. To meet the LIRP and achieve a living income, the farmgate price would
need to increase by an additional 30%.

Source: Joint study by SWISSCO, the Ghana COCOBOD, FiBL (Ghana COCOBOD et al., 2024). The study
surveyed 600 farming households based on 2022/2023 yield levels. Note: USD values reflect wide GHS-
to-USD exchange rate movements.
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The issue of low farmgate prices and poverty in cocoa-producing areas is closely connected
to how value is distributed along the global cocoa chain. An estimated 70% of the total value of
final consumer goods and 90% of the total margins in the cocoa chain go to intermediaries, brands,
and retailers —i.e. actors downstream in the value chain (FAO and BASIC, 2020; Fountain and Huetz-
Adams, 2022, 2020, 2015; Gilbert, 2006; Gneiting and Arhin, 2023; Grumiller and Grohs, 2022). Only
18.6% of the total value and less than 7.5% of the total margin are earned by stakeholders in cocoa-
producing countries, including cocoa farmers and exporters (FAO and BASIC, 2020, p. 5). While no reli-
able figures are available yet regarding the value share accruing to producers as a result of the recent
price spike, anecdotal evidence suggests that supply scarcity has enhanced the bargaining power of
farmers and cooperatives in certain situations, improving their value share. However, the structural
conditions of the international cocoa market that induced the status-quo-ante situation of low value
capture and farmgate prices remain unchanged.

Price transmission dynamics in producing countries are also critical, particularly in regulated
cocoa markets. In producing countries, the pass-through of improved prices from the point of export
to farmgate is neither automatic nor straightforward (Musselli, 2017, pp. 35-37). National exporters,
bureaucracies, and middlepersons may capture most of the price increase — reflecting information
asymmetry and unequal bargaining power in the domestic marketing chain. The problem is particu-
larly evident in regulated cocoa markets (Ghana and Cdte d'lvoire), where farmgate prices are tied to
the previous year’'s market prices. Additionally, farmers receive heavily discounted prices due to gov-
ernment deductions (see section 4.2).

Against this background, increasing farmgate prices is a crucial strategy for reducing poverty
in cocoa-producing areas, especially in regulated markets. The hypothesized underlying impact
pathway posits that higher cocoa bean prices will increase farmers’ incomes. Income gains will, in turn,
mitigate other major sustainability issues associated with cocoa farming, such as the high incidence
of child labour in the cocoa sector and ongoing clearance of forests. Indeed, cocoa sales are essential
for household income in these areas. According to some estimates, farmers in rural Ghana and Céte
d’lvoire earn an average 80-90% of their total cash income from cocoa (Waarts and Kiewisch, 2021,
p. 21). In these contexts, stabilizing and increasing farmgate prices is the most direct way to improve
livelihoods in the short run and at scale (Fountain, 2023; Swiss Platform for Sustainable Cocoa, 2024;
Waarts and Kiewisch, 2021, p. 32) (see also section 4.2). An external impact assessment of a project
involving 134 cocoa-growing households in Cote d'lvoire shows that the payment of the LIRP led to a
31% increase in household income, an increase in revenue from cocoa by 38%, and improved produc-
tion per hectare by nearly 20% (IDH, n.d.).

Yet, price and premium approaches are not “a one-stop shop” for solving rural poverty (Waarts &
Kiewisch, 2021, p. 35). The living income gap is so large that even substantial price increases will not fully
close the gap for most farmers, although they may improve livelihoods to a significant extent (Box 3).

Box 3: The size of the living income challenge

The magnitude of the living income challenge is daunting. For example, in Ghana and
Cote d'lvoire combined, up to two million smallholder farmers produce cocoa (Waarts and
Kiewisch, 2021, pp. 4-5). According to some estimates, the income gap between these co-
coa farmers’ average income and recent living income benchmarks amounts to about USD
5.21 billion per year (Kiewisch and Waarts, 2020, p. 4; Waarts and Kiewisch, 2021, p. 8). This
amount is roughly equivalent to the total combined earnings from cocoa bean exports of
Ghana and Coéte d'lvoire in 2018 and is approximately forty times the 2020 cocoa-related
net earnings of Mondeléz International, one of the world's largest manufacturers of choco-
late products (Kiewisch and Waarts, 2020, p. 4; Waarts and Kiewisch, 2021, p. 8). Further, if
the amount of USD 5.21 billion was hypothetically distributed as a uniform pricing premium
in Ghana and Céte d'lvoire, it would still only enable 30-40% of farming households to
achieve a living income. In other words, the overall value generated by Ghana and Cote
d’lvoire’s cocoa-chocolate value chains must be increased in order to make it possible for all
the cocoa producers who supply these value chains to earn a living income (ibid).
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Note also that cocoa income, calculated as price multiplied by volume, relies as much on sales volume
as price levels. High cocoa prices without sufficient sales volume will not significantly contribute to
achieving a living income. Additionally, when price incentives come with increased production costs
associated with sustainability requirements, the net benefits remain to be assessed.

More generally, the relationship between prices, living income, and sustainability is complex and non-
linear, involving intricate feedback loops and unintended effects, as outlined in Table 1.

Table 1: Prices, income, and sustainability: Feedback loops and unintended effects

Value capturing in price Minimum prices and price premiums generate a margin in the value chain. Some
instruments actors will take it. Options are needed to ensure that the margin is obtained by
producers rather than intermediaries.

Oversupply and downward | In a competitive market, an increase in farmgate prices in major supply countries
price pressure would likely encourage farmers to expand production. In turn, increased sup-
ply from major producing countries may lower international prices, adversely
affecting cocoa farmers in other regions (Aidenvironment & Sustainable Food
Lab, 2018; Boysen et al., 2023; Waarts & Kiewisch, 2021).

Child labour and The incentive to expand production also carries the risk of additional child la-
deforestation risks bour and deforestation (Boysen et al., 2023; Habraken et al., 2023). Some re-
search results suggest that mainstream income-enhancing strategies, such as
intensification of cocoa production and diversification of income sources, may
unintentionally contribute to the increased prevalence of hazardous child la-
bour, potentially by raising households’ demand for labour (Habraken et al.,

2023, p. 2).
Distributional aspects and | Ultimately, when assessing the pro-poor impacts of living income prices for co-
inequalities coa producers, we should consider the questions: Who is the “producer”? And

whose living income is being considered?

There is an unequal distribution of land and sales volume among cocoa farmers.
As a result, higher prices and premiums will disproportionately benefit the top-
performing farmers with the highest cocoa sales. For example, it was calculated
that about 50% of all income earned from cocoa sales in Gahan goes to the top
12% of producers, who are usually the largest landholders or the most efficient
farming families — often headed by men (Waarts & Kiewisch, 2021, pp. 14-16).

This links to the overall challenge of farmer heterogeneity: inside the same
community/cooperative, there can be fiftyfold differences between farmers in
terms of wealth and revenue. The perceived needs of farmers in different posi-
tions can vary significantly.

There are significant gender inequality issues, as cocoa farm managers are
typically men, and women-headed households tend to have a smaller land size
available (Kuhn et al., 2023; Maeder et al., 2024).

Another related issue is the variability of sharecropping arrangements that de-
termine the distribution of crop proceeds between the landowner, who owns
the farm, and the sharecropper, who farms it. Under some arrangements, the
sharecropper keeps one third of the crop proceeds, while the landowner keeps
two thirds (Asamoah and Ansah, 2017).

Trade diversion International traders and manufacturers may adjust their sourcing strategies to
avoid countries that require payment of living income differentials (Boysen et
al., 2023). Further, due diligence laws and strict sustainability requirements may
trigger trade diversions away from the importing countries that apply them, as
producer countries and exporters seek less-stringent markets for their products.

Overdependence Focusing solely on higher prices and LID could lead farmers to become overly
dependent on cocoa production, though diversification away from cocoa is a
key poverty-reduction strategy (Oomes et al., 2016). At the macro level, over-
dependency and cocoa-centric measures can accelerate and amplify boom and
bust cycles, exacerbating instability and deepening poverty among farmers in
periods of very low cocoa prices (Kiewisch & Waarts, 2020, pp. 8-9).
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To mitigate these risks, which primarily stem from poverty rather than price incentives themselves,
price and premium strategies could integrate some form of supply management, factor in sustainabil-
ity criteria, be sufficiently targeted to support those in greatest need, and involve coordination and
backing from the industry in both producing and consuming countries. Innovative forms of supply
management are needed, as past experiences with supply management through global buffer stocks
and supply quotas have not been effective in the long run (refer to section 4.1).

In this context, it is also important to consider regulatory developments that emphasize pricing
issues. When it comes to living income strategies, private sector innovations and regulatory develop-
ments are increasingly intertwined. Trade regulations and supply chain laws, such as the EUDR and
the CSDDD, already include requirements that may limit the discretion of traders and manufacturers
regarding living income initiatives.

The EUDR requires cocoa to be traceable to the specific plots of land from which it was harvested,
and to segregate EUDR-compliant from non-EUDR-compliant cocoa. Such traceability and segrega-
tion involve a transition from indirect to direct supply chains, setting the condition for firm- and value
chain-level initiatives aimed at promoting a living income for farmers. These requirements incur sig-
nificant costs, which may be passed on to producers to varying extents. The key question is whether
EUDR-compliant cocoa will command a price differential that offsets these costs; if not, the incentive
to divert supplies to less-demanding markets will be strong.

Going one step further, the CSDDD - if implemented as initially conceived and adopted — would hold
companies responsible for using their influence to ensure an adequate standard of living throughout
their supply chains. This legal obligation could significantly impact pricing mechanisms, potentially
transforming moral claims into legal rights. At minimum, it would legally require relevant cocoa trad-
ing and processing companies not to undermine good-faith efforts by cocoa-producing countries to
secure a living income for cocoa farmers. Note, however, that the CSDDD is currently being revised and
it could be significantly weakened as regards key provisions (Box 4).

Box 4: EU CSDDD and the EUDR

The EUDR entered into force on 29 June 2023 and will become operational in December 2025.
Under the new regulation, any company that places commodities such as cattle, wood, cocoa,
soy, palm oil, coffee, rubber, or relevant commodity-derived products (e.g. leather, chocolate,
tyres, or furniture) on the EU market must be able to prove that the products do not originate
from recently deforested land and have not contributed to forest degradation. The EUDR re-
quires operators and traders that are not SMEs placing covered products on the EU market to
collect geographic coordinates of the plots of land where the commodities were produced.
Relevant commodities cannot be made available on the EU market unless they have been pro-
duced in accordance with the relevant legislation of the country of production.

The CSDDD entered into force on 25 July 2024. If implemented as initially conceived, EU Mem-
ber States would have to transpose the Directive into national law by 26 July 2026. The rules
would start to apply one year later, with full application on 26 July 2029, according to a stag-
gered approach. The original CSDDD was far-reaching. Covered companies were required to
identify and address potential and actual adverse human rights and environmental impacts
across their entire supply chains, beyond their direct operations. Enforcement mechanisms
were stringent, including an EU-wide civil liability provision of overriding mandatory nature,
with the obligation to provide representative mechanisms for victims (allowing NGOs to bring
a case on their behalf). This was coupled with dissuasive administrative sanctions for infringe-
ment based on a company'’s global turnover. Companies in scope were large EU limited li-
ability companies and partnerships (1,000 employees and >EUR 450 million turnover [net]
worldwide) and large non-EU companies (=EUR 450 million turnover [net] in EU). Note that
the CSDDD is currently undergoing revisions as part of the “omnibus” package, which includes
amendments to the CSDDD. If these amendments are approved, due diligence obligations will
apply only to Tier 1 suppliers. Regarding the civil liability framework, the reform will remove
EU-wide civil liability provisions, eliminate the overriding mandatory provision, and withdraw
the requirement for representative mechanisms. Additionally, with respect to administrative
enforcement provisions, penalties will no longer be based on a company's global turnover.
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To sum up

Price and premium approaches offer the most direct way to improve livelihoods in the short run and at
scale, although they are not a one-stop solution to rural poverty. They come with risks and unexpect-
ed consequences, such as the potential for oversupply, which calls for flanking supply-side measures
and built-in sustainability conditions. The discretion of companies to either support or undermine
living income schemes is somewhat constrained by an increasingly complex web of supply chain laws,
which entangle private sector innovations and regulatory developments. With these considerations
in mind, we shall now turn to considering the design, implementation challenges, and upscaling op-
portunities of pricing schemes targeted at living incomes.
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3 Pricing models at enterprise and value chain levels

Almost all cocoa is bought or sold at some point at a price that references the international market
price, typically indexed according to prices for cocoa futures contracts as traded in New York and
London." This means that, when making a sale or purchase contract, the parties involved (e.g. a cocoa
exporter and an international trader/grinder) specify the amount of cocoa to be delivered, the futures
contract that will be used to determine the delivery price, and a premium or discount that is negoti-
ated based on the future price. Although the price is adjusted based on factors such as origin, quality,
or contract terms, the basis is generally the price of cocoa futures (Oomes et al., 2016, p. 31) (HGtz-Ad-
ams and SchneeweiB, 2018). The negotiated premium/discount reflects market factors (adjustments
for origin, quality, and specific contract terms), but also the relative bargaining power of the exporter
vis-a-vis the international buyer.

In “regulated” cocoa markets, these international exchange prices still serve as a reference point for
regulators to determine how much to pay cocoa farmers at farmgate. The living income differential
(LID) scheme in Cote d'lvoire and Ghana adds a fixed premium to the export price, which is bench-
marked against ICE EU Terminal prices. In Ghana, forward cocoa sales are similarly based on interna-
tional price benchmarks.

Other exporting countries do not currently intervene actively in price setting. In such “unregulated”
markets, the cocoa exporter typically sets the selling (export) price with the buyer based on the fu-
tures price plus a negotiated premium or discount. In most cases, the exporters are national or inter-
national companies that frequently source from different suppliers, ranging from national to local
traders or cooperatives. In an often highly competitive setting, they set their own purchase prices by
deducting their estimated operating costs — including expenses like transport, salaries, warehousing,
fobbing charges, etc. — from their export price. In some cases, exporters also purchase cocoa directly
from farmers. This may be from independent (and unknown) farmers, where they compete with local
traders (indirect sourcing) or from a group of affiliated farmers to whom they may provide services in
exchange for loyalty, competing with cooperatives (direct sourcing; zu Ermgassen et al. 2022). Often,
exporters operate such programmes also as a third-party provider for a large client, in which case the
costs are typically integrated into the purchasing price.

The price finally paid to the farmer, the farmgate price, is set by the first-level buyer — whether a local
trader, a cooperative, or an exporter — which deducts its own costs for marketing, including services to
producers, from its own received market price. Particularly in indirect supply chains, farmgate prices
are highly dependent on competition between first-level buyers who are located within a reasonable
geographic distance to farmers. In more remote locations, local traders are often the price setters
vis-a-vis farmers — with the latter tending to have very limited bargaining power, also due to their lack
of alternative income sources. In this context, asymmetries in bargaining power do not impact the
choice of the reference price orits formation (unless futures markets are distorted). However, informa-
tion asymmetries and power imbalances may have a significant bearing on negotiated premiums and
discounts relative to future prices, on netback adjustments for marketing/processing costs, and other
deductions imposed on suppliers and, ultimately, farmers.

Exporters and producer organizations who maintain direct supply chains with affiliated producers
typically compete on a more long-term basis for groups of geographically concentrated producers.
Prices are usually relatively uniform, at least across groups. The buyer—producer relationship is often
based on package deals that include services and other benefits provided by the buyer to producers
in exchange for their commitment to sell their produce. In return, these producers typically agree to
meet higher quality and sustainability standards set by their buyers. Only in such direct supply chains

"They are based on exchange prices of cocoa “futures” on the London NYSE-LIFFE and the New York ICE cocoa futures markets (Oomes et
al., 2016 pp. 30-32). The price of a cocoa future is “the price for a financial contract involving the forward delivery of a specific quantity
of cocoa” (Oomes et al., 2016, p. 30). A futures contract is an agreement to buy or sell an underlying asset in the future at a set price. For
cocoa, ICE futures contracts are available for five delivery dates peryear (in March, May, July, September, December, with delivery following
the final trading days of the contract). In undistorted futures markets, future prices reflect the interplay of demand and supply and play a

critical price discovery function for all parties involved in the cocoa supply chain.
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can buyers effectively ensure that the price they pay for cocoa actually contributes to improving the
income of the farmers. Institutional mechanisms at the micro and meso level, as discussed in this sec-
tion, are therefore by definition limited to such direct supply chains. To date, most cocoa is sourced
from indirect supply chains (zu Ermgassen et al., 2022). However, newly launched traceability require-
ments, such as in the EUDR, are expected to increase the amount of directly sourced cocoa.

3.1 Sustainability governance strategies and pricing

The sustainability governance of cocoa value chains has significantly diversified in the last two dec-
ades. A recent comprehensive survey of 112 cocoa and coffee value chain actors in Switzerland and
Peru compared governance instruments in five key strategies of sustainability governance (Brulisauer
et al. Forthc.): third-party certification, solidarity economy, corporate sustainability programmes, di-
rect trade, and social entrepreneurship. Each of these strategies demonstrates a unique mix of instru-
ments related to pricing and payment modalities, services, requirements, and other aspects of value
chain governance. In this section, we discuss elements related to pricing observed in each of these
strategies. The identified pricing mechanisms are in turn discussed in greater detail in the subsequent
section (3.2).

Third-party certification remains a dominant sustainability strategy, with 81 organizations (72% of
participantsin our research; Brilisauer et al. Forthc.) reporting using it in at least a small share of their
supply chain. Here, the pricing model typically adopts the global commodity price in London or New
York as a basis, often for country and quality premiums along with a premium for certified cocoa. Ad-
ditionally, Fairtrade certification incorporates a minimum price as an additional element. Price premi-
ums are paid for different attributes of cocoa, such as organically produced; Fairtrade; from women-
led enterprises or indigenous communities; and climate-neutral or -positive.

Solidarity economy strategies (29% in our sample) were primarily pursued by producer organiza-
tions such as cooperatives, which are often certified. Correspondingly, these strategies also partly rely
on the price elements of certification (global commodity exchange price, plus sustainability premiums
and quality premiums). Additionally, several producer organizations reported sharing surpluses with
their producer members, including multiple payments across the year (e.g. a premium at the end of the
year), and some provided specific premiums for women-led cocoa production.

Company-owned programmes were part of sustainability strategies of 23 organizations (21%) in
our sample. In these schemes, similar to certification, price elements begin with the global commodity
exchange price and add variable sustainability premiums and quality premiums. One typical difference
to certification is that sustainability premiums are determined by the programme-leading company
rather than a third-party standard-setting organization. Further, income accelerator programmes
have introduced cash transfers to producers, which are conditional on producer participation and less
on cocoa quantity.

Downstream companies with direct trade strategies (23% in our sample) used more diverse price
models. Notably, the price elements of certification or company-owned programmes are not usu-
ally associated with direct trade strategies. Outstanding price elements reported by direct traders
included revenue sharing (i.e. downstream company pays a share of their own chocolate revenue to
cocoa producers), living income reference prices (i.e. downstream company uses a price benchmark
that would allow an average producer in a sourcing region to achieve a living income), and long-term
fixed prices (i.e. downstream company commits to paying stable prices over multiple years to the
affiliated producer organization or producers).

Social entrepreneurship strategies were prevalent among 38% of our research participants. The
price elements differed quite strongly between enterprises; only quality premiums were a consistent
element under this strategy. Specific price elements that were mostly or only observed under social
entrepreneurship strategies included revenue sharing,; long-term fixed prices; needs-based pricing
(downstream company considers producer’s statements on needs in price model); voluntary addi-
tional payments and a commitment to annual increases of prices.
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3.2 Mechanisms for cocoa pricing aimed at living income

Our survey results (Brilisauer et al. Forthc.) identified seven recurrent enterprise- or value chain-level
pricing mechanisms that implicitly or explicitly aim at contributing to living incomes among cocoa

producers (Table 2).

Table 2: Seven mechanisms intended to support prices on behalf of living incomes among cocoa producers.

Mechanism

Main features

Living Income Reference
Price (LIRP)

Buyer commitment to pay LIRP. Most explicit in relating the pricing mecha-
nism with living income targets. The LIRP methodology establishes bench-
marks for country- or region-specific farmgate prices, which are expected
to enable a living income for an average producer family with a viable farm
size and yields in a specific cocoa-origin country or subnational region. LIRP
methodology can be part of different institutional mechanisms. According
to the methodology of Fairtrade International, the LIRP is calculated as:

LIRP = Living Income Benchmark — subsistence costs + costs of sustainable
production (based on Good Agricultural Practices and investment needs).
LIRP must be regularly recalculated to match the changes of the environ-
ment such as inflation or energy costs.

Minimum price in third-party
certifications

The price for Fairtrade certified cocoa cannot drop below the so-called
Fairtrade Minimum Price, currently set at USD 2,400 per metric tonne.
According to Fairtrade, its minimum price is defined through a cost-plus
methodology which takes into account the minimum cost of sustainable
production according to Fairtrade standards. In practice, the minimum
price — just as the Fairtrade premiums — are defined through the multi-
stakeholder body comprising producer organizations and buyer members
of Fairtrade. To this day, Fairtrade remains the only third-party certification
which employs a minimum price.

Premiums for third-party
certifications

Cocoa producer or producer organization sells cocoa (wet; dry and fer-
mented; or further processed) to buyers (e.g. traders, manufacturers) using
a price model that involves a commodity-market price as a base plus cer-
tification premium. The commodity-market price determined at the cocoa
commodity exchanges in London or New York defines the basis — for speci-
fied qualities, quantities, delivery dates, origin countries. The timing of fix-
ing the base price can be done by seller’s call or buyer’s call. For Fairtrade-
certified cocoa, a fixed, non-negotiable premium over market price (as well
as its minimum price) are defined by the Fairtrade standard organization.
Other certifications rely on market-based premiums without a minimum
price. The translation of export prices into farmgate prices (incl. services by
producer organizations) is conducted in line with the requirements of the
respective sustainability standard.

Premiums in corporate
sustainability programmes

Similar to the third-party certified supply chain, with the difference that
the price premiums, other benefits, as well as sustainability and quality re-
quirements for obtaining these, are defined by the enterprise owning the
sustainability programme. Mostly applies to direct supply chains with high
levels of traceability. Often, demand by manufacturers or retailers for “sus-
tainable” cocoa influences the manoeuvring spaces (e.g. specific require-
ments, budgets) that traders have in managed sustainability programmes.

Long-term arrangements
within direct trade relations

Direct trade relations, defined as purchases by manufacturers directly
from producers or producer organizations at origin, are often embedded
in long-term trust relationships, in which product specificity and farmers’
needs play important roles. These relations may enable alignment of plan-
ning, risk and value sharing between buyers and suppliers as they develop
a mutual interest in each other’s viability. Long-term fixed prices or rev-
enue sharing (see below) are some pricing mechanisms that emerged from
direct trade relations.
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Producer-co-determined Different kinds of institutional mechanisms of cocoa producers co-deter-
pricing mechanisms mining prices beyond on-site negotiations at harvest time.

e Democratic decision-making about internal pricing within a producer or-
ganization, in particular about the translation of export prices into farm-
gate prices

* Price-setting committee in a vertically integrated company with producer
involvement to determine prices of cocoa, intermediate and final products.

Value sharing Buyer commitment to

(a) revenue sharing: buyer shares a part of the chocolate revenue with cocoa
producers;

(b) profit/surplus sharing: buyer or producer organization shares a part of its
profit or surplus at the end of the year with cocoa producers; or

(c) voluntary additional payments to suppliers and producers

While market participants may use any of these seven mechanisms in an effort to support living in-
comes among cocoa producers, they are not without preconditions and limitations. For example,
LIRPs build on living income benchmarks for specific cocoa origin regions, but the regional average
does not adequately account for differences and inequalities between producers in a given region.
Further, LIRPs build on static measurements of living income benchmarks — data that can become
quickly outdated, for example due to local inflation dynamics. Further, methods for calculating price
benchmarks have distributional implications that render certain technical assumptions — e.g. in terms
of "viable yields” and “viable farm sizes” — contested.

Note also that contractual terms play a crucial role in shaping the impact of pricing mechanisms by
determining the stability, predictability, and accessibility of income for farmers. Payment timelines —
whether upfront, staggered, or deferred — directly affect farmers’ cash flow and ability to maintain a
living income year-round. A guaranteed minimum price can provide a safety net against market fluc-
tuations, ensuring that farmers receive at least a baseline farmgate price even when commodity prices
drop — but compared to LIRPs, they have not been adequately regionalized to date. Price adjustment
mechanisms, such as index-based pricing, enable flexibility in response to market dynamics. Addi-
tionally, requirements for farmers to access certain pricing benefits, such as certification compli-
ance, quality standards, or other internal requirements, influence their ability to benefit from these
mechanisms. These contractual features ultimately determine whether pricing mechanisms contrib-
ute to long-term financial resilience or perpetuate uncertainty among producers.

3.3 Do price elements differ by company size, age, value chain position, legal
status and ownership?

We further analysed our survey data (Brilisauer et al. Forthc.) to assess whether value chain position,
company size, company age, legal status, and/or ownership were consistently associated with particu-
lar price elements.

Value chain positions: Almost all the enterprises involved in international trade (n=13) in our sam-
ple used a combination of global commodity price, sustainability premiums, quality premiums, and
minimum prices (under Fairtrade certification). The same combination of price elements was fairly
consistently (50-60%) used by companies involved in national trade within Peru, and consistently
(60-80%) used by Peruvian exporters. Quality premiums were consistently used throughout all value
chain stages. Otherwise, no consistent (>60%) associations were found between price elements and
value chain positions.

Company age: The only consistent pattern found here concerns companies established before 1990.
Among the 27 organizations in this group, 70-80% employed the “conventional” combination of
global commodity price, sustainability premiums, quality premiums, and minimum prices. In addition,
guality premiums were consistently used across company-age groups. For all other age group and
price elements, no consistent patterns were found, i.e. price elements did not consistently vary by age.
Direct trade and social entrepreneurship strategies were more prevalent among younger companies
(72% of social entrepreneurship after 2010; 62% after 2010, in our sample).
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Company size: The 43 micro and small enterprises in our sample used very diverse price elements—no
strong recurrent patterns were evident in this group. However, medium-sized enterprises consistently
used the conventional elements of global commodity price, sustainability premiums, quality premi-
ums, and minimum prices (consistency rates of 63-75%). This combination was even more consistently
used by the large and very large enterprises (consistency rates of 71-100%). Notably, medium-sized
(63%) and very large (67 %) enterprises pay the overall payment in multiple instalments, e.g. base price
at delivery and premiums later or at the end of the year.

Legal status and ownership: Peruvian producer organizations consistently used the “certification
package” of global commodity price, sustainability premiums, quality premiums, and minimum prices
(consistency rates of 56-100%). The same package was used by companies owned through public
shareholders, parent companies, or individual persons (63-100%).

Overall, we found that the more conventional price elements — global commodity price as a base,
sustainability premiums, quality premiums, and minimum prices — were associated with certain siz-
es, ages, value chain positions, legal statuses, and ownership arrangements of companies. The more
unconventional pricing elements — such as revenue sharing, surplus sharing, living income reference
prices, needs- or cost-based pricing — were not consistently associated with age, size, value chain posi-
tion, legal status or ownership. Instead, unconventional pricing elements were practiced by different
kinds of organizations — though mostly as niche innovations in the market, in particular as they were
small in number in our sample.
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4 Venues for upscaling: Public regulation

As introduced in Chapter 3, the pricing mechanisms targeting a living income for cocoa producers
primarily focus on the specialities/fine flavour and ethical market segments, though this is not exclu-
sively the case. They are associated with premium products being sold in the high-end segment (high-
quality specialty chocolate products) and the middle-end segment (good quality/sustainably certified
chocolate) of the chocolate markets. The mass-balance certified cocoa also serves the lower segment,
which includes mass-market products from big brands and lower-quality private-label products (Ferro
and Groothuis, 2022).

The question arises as to whether these pricing mechanisms are scalable in conventional cocoa mar-
kets for bulk cocoa. Bulk cocoa, which mainly consists of the Forastero variety from West Africa, is
characterized by high volumes, low value, and standard quality. It caters to the lower-end segment of
the chocolate market, providing cheap chocolate products mainly sold in supermarkets. This segment
accounts for an estimated 75-85% of chocolate consumption (Ferro and Groothuis, 2022; Mordorin-
telligence, n.d.).

The widespread adoption of pricing mechanisms aimed at ensuring a living income in the bulk cocoa
industry faces various challenges, including behavioural, structural, and legal obstacles. Concerted
private efforts to provide better prices to cocoa farmers face collective action problems on both the
demand and supply sides. There is always the risk that some buyers may not honour their commit-
ments, whereas suppliers may accept lower prices to increase sales (Aidenvironment and Sustainable
Food Lab, 2018, p. 27). This creates a prisoner’s dilemma situation, in which all parties stand to benefit
from cooperation but are unlikely to do so because of the temptation to free-ride or fears that others
may free-ride (Gavrilets, 2015). Further, concerns about violating competition laws may deter compa-
nies and industry associations from collaborating to ensure a living income for cocoa farmers.

This challenge is exacerbated by market imperfections and structural issues. On the supply side, cocoa
farmers will continue harvesting cocoa despite extremely low prices due to lack of viable livelihood
alternatives, the sunk costs associated with tree crops planting, and land use rights tied to cocoa (Aid-
environment and Sustainable Food Lab, 2018, p. 32; Oomes et al., 2016). On the demand side, bulk
cocoa trade and processing are low-margin businesses reliant on high volumes, typically associated
with standardized fungible commodities. In summary, a combination of self-interest, market dynam-
ics, and regulatory constraints leads to entrenched mainstream pricing models in the cocoa industry,
hindering breakthrough innovations.

In this context, regulatory intervention may be necessary to address market imperfections and fail-
ures and establish suitable enabling conditions for the upscaling of niche pricing strategies. However,
command and control policies designed to correct market dynamics can lead to costly regulatory en-
forcement, trade diversion, and unintended spillovers (Grabosky, 1995). These policies often struggle
with specificity and adaptability, being either too broad and untargeted or overly complex in their at-
tempt at particularization. Accordingly, emphasis should be on regulations that accommodate various
business structures and align with ongoing reform efforts that have the potential to drive structural
changes.

In this chapter, we will cover the following topics:

Section 4.1 gives a brief overview of the policy instruments utilized in the past to manage prices or the
effects of price fluctuations in the cocoa sector. While most of these instruments were discontinued,
they offer foundational knowledge on the types of instruments and approaches traditionally used
and the reasons for their failure.

In section 4.2, we focus on selected public pricing schemes currently used in producing countries. We

examine their limitations and explore how to address them by connecting the schemes with transpar-
ency safeguards and new approaches to supply management.
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Section 4.3 shifts the focus to consuming countries. Here, we examine changes in “regime” rules (con-
tract, company, and competition laws) that have the potential to weaken the reproduction of unfair
pricing patterns and create opportunities for the upscaling of niche innovations — also noting their
limitations.

4.1 Stocktaking of past efforts at regulating cocoa prices

Table 6 (Annex) provides a brief overview of the policy instruments used in the past to manage prices
or the effects of price fluctuations in the cocoa sector, alongside alternative (non-price related meas-
ures). Building on existing compilations (Aidenvironment and Sustainable Food Lab, 2018; Brown and
Gibson, 2006; Galtier, 2012; Gayi, 2022; Gilbert, 1987; Musselli, 2017), it includes a matrix that catego-
rizes the different tools and approaches based on the following criteria:

Price type Farmgate, export and/or international
Price objectives Support and/or stabilization
Approach Manage prices or manage the effects of price changes

Type of instrument | Unilateral/domestic, bilateral, regional/plurilateral, multilateral

Policy tool(s) used Direct price regulation; supply management/volume-based mechanisms; variable ex-
port taxes/buffer funds; state trading; auctioning/stock management; subsidies; insur-
ance/financial mechanisms

Cocoa haslong been the object of concerted price-related actions by producing and consuming coun-
tries alike (Gariepy, 1976; Gilbert, 2011, 1996, 1987; Khan, 1982; Musselli, 2017; Reynolds, 1978; ul
Haque, 2007). Institutionalized multilateral cooperation in cocoa dates back to 1972, with the first
International Cocoa Agreement (ICCA) adopted by the United Nations Conference on Cocoa. Suc-
cessor agreements were adopted in 1975 (second ICCA), 1980 (third ICCA), 1986 (fourth ICCA), 1993
(fifth ICCA), 2001 (sixth ICCA), and 2010 (seventh ICCA). The first four ICCAs (1972, 1975, 1980, and
1986) included price control mechanisms. The first two ICCAs, in 1972 and 1975, employed an export
guota system and a buffer stock arrangement. The third and fourth ICCAs, in 1980 and 1986, entirely
relied on buffer stock mechanisms. The ICCA buffer stocks were intended to reduce price fluctuations
around a known long-run level. When the price exceeded or fell below a specified range, the manager
of the buffer stock tried to restore the reference price by selling or buying on the open market. Pro-
duction/export quotas required supply management enforcement at the domestic level in producing
countries. This was done through export restrictions. Cocoa price intervention was likewise common-
place in domestic markets (for an overview and literature, Musselli, 2017, pp. 39-51 and 72-78).

Over the years, many of these price stabilization (and support) schemes either collapsed or lapsed.
At the international level, economic stabilization clauses in the cocoa market have been abandoned
since 1993. Governments in several countries have also abandoned state-controlled marketing of
commodities. For instance, Nigeria dismantled its marketing boards in 1986, Cameroon abolished its
public marketing body in 1990, and Céte d'Ivoire initiated the liberalization process in the mid-1990s
(ul Haque, 2007). Ghana was the only country in West Africa where the state maintained a major role
in export commodity trade, though its internal market has been liberalized since the early 1990s.
Notably, however, Cote d’'Ivoire re-regulated its cocoa sector in 2011, establishing a new marketing
mechanism involving the forward sale of 70-80% of the following year's crop.

In practice, implementing international commodity agreements has been riddled with major chal-
lenges; none have successfully maintained stable prices for prolonged periods (Gilbert, 2011, pp.
21-23; Rowe, 1965, p. 209). Most international commodity agreements failed due to a combination
of technical, financial, and political problems (ICCO, 2021). These problems included issues such as
inadequate financing, disagreements between countries on quota allocations and price stabilization
levels, as well as the non-participation of major producing and consuming countries. While some
argue that political constraints were paramount (Rangarajan, 1983), others point to intractable tech-
nical issues, including the challenge of addressing long-term or cyclical factors through price interven-
tions (Gilbert, 1996; Wight and Prakash, 2011). Due to the long frequencies involved in tree crop price
cycles, buffer stocks require continuous buying or selling for extended periods and can easily run out
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of funds or stock. There are also technical challenges in determining the long-term price trend around
which to stabilize prices. The available options — such as moving averages, average prices over a base
period, or prices based on the cost of production of efficient producers — all present complex meth-
odological issues. Output and export quotas are mainly criticized on efficiency grounds, as they tend
to "freeze” production and trade patterns, to the detriment of efficient producers. Major practical
problems include difficulties in allocating quotas, an incentive to renege on the part of cartel mem-
bers, and free-riding by non-members.

Drawing lessons from the past, it is worth exploring more innovative pathways that integrate price
regulation into multi-stakeholder collaborative efforts and/or engineer targeted changes in key
framework conditions. These pathways are discussed below.

4.2 Reform options: Cocoa exporting countries (regulated markets)

This section briefly discusses the pricing mechanisms currently used in regulated cocoa markets. It
addresses mechanisms to stabilize seasonal farmgate prices in Ghana (through forward selling) and
in Céte d'lvoire (via the auction of export licenses), along with the living income differential (LID)
scheme. The first two systems — selling forward contracts and auctioning export licenses — aim to sta-
bilize farmgate prices through price fixing. The LID scheme is designed to support farmers’ incomes
by providing a price premium. All these systems keep farmgate prices tied to the previous season'’s
international benchmark prices. In the following, we briefly present the schemes and explore ways to
overcome their shortcomings by integrating them with innovative legal and institutional frameworks
and approaches. We then consider the feasibility of alternative approaches decoupled from market
price benchmarks, drawing from experiments in scaling up bottom-up pricing in other contexts.

4.2.1 Forward selling and the LID

In both Ghana and Céte d'lvoire, cocoa farmers generally receive a stable farmgate price throughout
the season. The Conseil du Café-Cacao (CCC) in Cote d'lvoire and the Ghana Cocoa Board (COCOBOD)
regulate their domestic market system with a self-financing price stabilization policy to protect farm-
ers from intra-season price volatility (for a concise review, see ICCO, 2024).

Forward selling and farmgate price fixing

This price stabilization policy involves selling forward cocoa contracts (Ghana) and export licences
(Cote d'Ivoire) at the previous season’s international benchmark prices. The farmgate price is then
locked-in based on the average price received in these forward transactions, plus a guaranteed living
income premium (the LID, discussed in the following section).

Beginning a year in advance, the CCCand COCOBOD sell export licences and forward contracts for the
upcoming season. At the opening of the new season, they announce the fixed farmgate price based
on the following criteria: at least 60% of the average price paid for export licences and forward con-
tracts for the upcoming season; plus the LID of USD 400 per tonne as established by the Cote d'lvoire
and Ghana Cocoa Initiative (ICCO, 2024). In Ghana, the marketing scheme is currently undergoing
adjustments. The following narrative highlights the key features of the scheme as implemented until
recently. Both schemes set margins for each participant in the supply chain, including cooperatives,
transporters, local buying companies (LBC), and exporters. Though the farmgate price is fixed in both
countries, buyers can offer an additional premium as part of their sustainability programmes or under
third-party certification schemes.

This forward sale strategy ties farmgate prices to the previous season’s international benchmark pric-
es. In Ghana, for example, most contracts for the 2024/25 harvest were entered based on 2023/24
market prices (Box 5). This marketing strategy helps maintain stable prices; however, it may result in
lost sales revenue when future price spikes raise the value of contracts negotiated in advance, with
the benefits of rising prices flowing to buyers and resellers instead of producers. Additionally, while
this price stabilization policy addresses price volatility for producers within a season (intra-seasonal
producer price volatility), it does not shield export and producer prices from variations that occur be-
tween seasons (inter-seasonal price fluctuations).
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Box 5: Forward selling and farmgate price fixing by CCC and COCOBOD

CCC and COCOBOD sold export licenses and forward contracts for the upcoming 2024/25
season during the 2023/24 season. The prices for these export licenses and forward con-
tracts were negotiated based on cocoa futures contracts that would mature in the 2024/25
main season (specifically DEC-24, MAR-25, and MAY-25), but were sold during the 2023/24
season.

The farmgate price was set at about 60% of the revenue of the forward sales plus the LID.
The remaining balance, after allocation to the farmers, would cover expenditures related
to the development of the cocoa sector (so-called industry costs, see section 4.2.2), the
margins of licensed buying companies (LBCs), as well as COCOBOD operations. The buyer's
margin was fixed at a minimum of 9% and a maximum of 11% of the determined producer
price (Ghana COCOBOD, 2023).

It can be verified that farmers received farmgate prices at the previous season'’s interna-
tional benchmark prices plus the LID. ICCO has calculated farmgate prices for the 2024/25
season using a formula that outlines the procedure mentioned above:

. _ ., DEC24,MAR25MAY25
FarmGatePricesgy a5 season = 60% X AveragePrice; oy 54 main crop . + LID

The calculated prices align closely with the official farmgate prices announced by Ghana
and Cote d’lvoire at the start of the 2024/25 season (ICCO, 2024).

Source: ICCO, 2024; Ghana COCOBOD, 2023.

In Ghana, COCOBOD could lock in prices because its subsidiary, the Ghana Cocoa Marketing Company
Limited (CMCQ), still had a quasi-monopoly on the country’s cocoa export sales? and sold forward or
hedged approximately 70% of the expected harvest. CMC used forward sales contracts as collateral
to secure syndicated loans from international banks for financing the purchase of cocoa beans from
farmers at fixed prices. The syndicated loan for cocoa was discontinued in 2025, raising the need for
new funding strategies.?

In Céte d'Ivoire, the CCC manages an export auction system. Private exporters are required to partici-
pate in this system. Approximately 70-80% of the next season’s crop is sold in advance through this
system. Under this model, exporters compete for permits to export specific volumes at agreed prices.
According to Ivorian regulation, exporters must provide CCC with a counterparty contract that locks
in prices. The CCC then uses the average auction price to establish a guaranteed price for farmers
(Aidenvironment and Sustainable Food Lab, 2018, pp. 8 and 11).

The Living Income Differential (LID) scheme

In 2019, Cote d’lvoire and Ghana announced the Living Income Differential (LID) policy. This was a
joint effort aimed at leveraging their combined market power to increase the farmgate price and
farmers’ share in the value chain (Boysen et al., 2021). The LID scheme moves a step further beyond
forward sales and the auction of export licenses, aiming to stabilize and support farmgate prices, even
if it still keeps farmgate prices tied to the previous season’s international benchmark prices.

2Since 2000/01, licensed buying companies are allowed to export up to 30% of their cocoa purchases.
3 Until the 2023/24 cocoa season, COCOBOD received an annual syndicated loan that was collateralized with forward sales and provided
working capital to local traders. This syndicated loan scheme was discontinued in August 2024. The implications of this funding change

are still being fully assessed.
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Box 6: The Living Income Differential (LID)

In Cote d'lvoire and Ghana, the scheme institutes a fixed LID (a premium) of USD 400 per
tonne for every cocoa contract sold by either country starting from the 2020/21 season.
The LID is applied to all categories of cocoa bean contracts from CCC and COCOBOD's
CMC (Cocoa Marketing Company). It is designed to be paid on top of the generic premium
(country differential) of the two countries. The LID does not appear to be subject to any tax
or deductions and is ostensibly paid in full to farmers (ICCO, 2024).

In some detail, the contract price for the sale of cocoa beans from CCCand COCOBOD is de-
termined using the following formula: the price of London Cocoa futures (ICE EU [Terminal]
in GPB per tonne) set to mature at the expected delivery date in the upcoming season, plus
the country differential premium (CountryDiff in GBP), both converted to USD, and the LID.

GBP
Contract price = {[ICE EU(Terminal) + Country DIFF E]Xm} + LID

Cote d'lvoire and Ghana initially announced that the LID scheme would establish a floor
price for cocoa farmers and create a stabilization fund. Under this scheme, farmers were
guaranteed to receive atleast 70% of a floor export price of USD 2,600 per tonne, including
the LID. If the average gross Free on Board (FoB) price at the end of the cocoa season fell be-
tween the USD 2,600 floor and USD 2,900, farmers would be eligible for bonus payments.
If the export price exceeded USD 2,900, any excess amount would be reserved and depos-
ited into stabilization funds under the Ghana-Cote d'lvoire Cocoa Initiative secretariat. This
stabilization fund was intended to cover any shortfalls when the export price, including the
LID, fell below a certain threshold. However, the minimum price was later removed from
the policy and has not been reinstated (as of the time of writing). It remains unclear what
has happened to the stabilization fund since then.

Source: Cote d'lvoire CCC (Conseil du Cafo et Cacao) and Ghana COCOBOD, 2019.

The LID experienced a rough start with the breakout of the COVID-19 pandemic and the subsequent
drop in cocoa prices. During the 2021/22 and 2022/23 seasons, the LID scheme was undermined by
persistently low cocoa prices on the international market and the adoption of various circumven-
tion mechanisms by international buyers (“Cacao,” 2021; Ghana COCOBOD, 2022a, 2022b; Kliemann,
2022). These strategies included shifts in sourcing practices and the erosion of country differentials
for LID countries (for an overview, Kliemann, 2022). International buyers were accused of sourcing
vast quantities of cocoa from non-LID countries or through futures markets to avoid paying the LID
(Kliemann, 2022). Additionally, traders/grinders often chose to use their existing stockpiles rather
than sourcing new beans from Cdte d’lvoire and Ghana (Aboa, 2020; Aboa and Angel, 2019). When
buyers did pay the LID, they leveraged their negotiating power to reduce the country-origin differ-
ential premium typically paid for beans from Cote d'lvoire and Ghana, which weakened the overall
price (Ghana COCOBOD, 2022a; Hiutz-Adams and Oxfam, 2024). In Ghana, for example, buyers were
discounting the country origin differential by as much as USD 270-300 per tonne of cocoa, signifi-
cantly offsetting the LID premium (Ghana COCOBOD, 2022a). As pointed out in section 4.3.1, these
purchasing practices may eventually come under scrutiny within the framework of new supply chain
due diligence laws.

Since the 2023/24 season, harvest deficits in West Africa have restored country differential premiums
at a higher level than the LID itself (Swiss Platform for Sustainable Cocoa, 2024). Overall, supply tight-
ness has made buyers more willing to accept LID terms. This tight situation has also led to renewed
structured discussions between regulators in producing countries and senior executives of multina-
tional cocoa-buying companies, which could lead to more productive cooperation as regards the LID
scheme (Ghana COCOBOD, 2022b).
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4.2.2  Discounted farmgate prices?
Forward selling and price fixing in Ghana and Cdte d'lvoire have both strengths and drawbacks.

The strengths of the system include more stable prices and relatively effective quality management
systems, both of which are important for ensuring a living income for cocoa farmers. At the start of
the harvest season, farmers are guaranteed a stable price for the entire crop year. This front-loaded
cash flow and price stability are crucial factors contributing to improved livelihoods. Unlike private
sector schemes, which are selective, the Ghanaian/lvorian system is sector-wide, offering price stabil-
ity within the season to millions of farmers. In addition, the public pricing systems in Ghana and Cote
d'lvoire fund quite effective quality management systems. This is reflected in the premium price for
cocoa from these two regulated markets, traditionally 10% higher than the average world market
price.

The drawbacks are heavily discounted farmgate prices, potential inefficiencies, and related transpar-
ency and accountability challenges. In this context, two important questions arise. The first economic
question is how much farmers are willing to forgo to receive a fixed price through the season.
The stabilization policy implemented in Ghana and Cdte d’lvoire serves as an insurance against price
drops, but it also incurs losses if there are unexpected price spikes. In the 2023/24 harvest, farmers
in Ghana and Céte d'Ivoire received about half of the price received by cocoa farmers in Peru and
Ecuador (Swiss Platform for Sustainable Cocoa, 2024, p. 5). For the 2023/24 harvest, this difference is
largely due to Ghana and Cote d'Ivoire locking in the farmgate price at a lower level at the beginning
of the harvest, while subsequent market prices were higher throughout the year (Figure 2).

In USD/tonne
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Source: Reproduced from SWISSCO Issue Brief 2024/1 (Swiss Platform for Sustainable Cocoa, 2024)

Figure 2: Farmgate price and sales price (Nov. 2024)

To address this problem, a pricing adjustment mechanism could be included in forward contracts and
export licenses to ensure that prices are reviewed in case of price spikes. An open question is whether
it would not be equally important to establish mechanisms for price adjustments in the event of price
drops.

A second question regards the cost—benefit balance of the policy for farmers. Farmers in Ghana and
Cote d'Ivoire have been receiving significantly lower farmgate prices, a trend that has persisted over
the long-term (Bymolt et al., 2018, p. 212; Swiss Platform for Sustainable Cocoa, 2024, p. 6). Importers
are paying higher prices for cocoa from Ghana and Cote d'Ivoire compared to other countries, which
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suggests that the lower farmgate prices result from high taxes and other deductions. This raises ques-
tions about the opportunity costs associated with these discounted prices, specifically whether the
services provided truly meet the farmers’ needs and whether some of these services could be supplied
more competitively by private operators.

In Ghana, until recently, certain amounts were deducted from the gross FoB price to cover “industry
costs”. These costs refer to expenditures related to the development and functioning of the cocoa in-
dustry. They cover pest and disease controls and various social schemes for farmers, but also, for ex-
ample, debt servicing by COCOBOD, cocoa road construction, and the high cost of subsidized inputs
(fertilizers and agrochemicals). In some years, the industry cost component accounted for as much as
56% of the gross FoB price. The remaining FoB value (Net FoB in GHC) was not allocated solely to farm-
ers, but shared among the stakeholders — farmers, licensed buyers, haulers, and COCOBOD - through a
negotiation process (Figure 3). This top-down determination results in heavily discounted farmer prices.

FoB Price (USD/tonne) Gross FoB Value (Ghana Cedi GHC)
The average price of forward sales The FoB Price (USD/tonne) converted to
made before the start of the GHC and multiplied by the
main crop season projected crop size
Industry cost component is deducted \

Disease and pest control

Hi-Tech (fertilizer application)

Jute sacks, stencil ink and twines

Crop commitments (loans)

Bui Dam delivery commitment

Cocoa roads

Scholarships

COCOBOD's contribution to farmers’ pension scheme
Others

|8 J

Net FoB (GHC)

COCOBOD
(warehousing marketing, quality control,
research, extension, technical support services
to farmers, administrative and operational +—
overheads)
Farmers Haulers Licensed buyers

Source: Based on Ghana COCOBOD, 2023

Figure 3: Top-down farmgate price determination in Ghana until 2024/25

A way to redress the situation is to straightforwardly cut-off the farmer price as a percentage of the
gross FoB value before any deductions are made. Ghana is moving in this direction to preserve the
farmers’ share of the revenues, moving away from a model that had been in place for over three
decades. At least 60% and at most 70% of the gross FoB price is now set as the producer price, to be
reviewed annually. The remaining balance will cover industry costs, the margins of licensed buying
companies (LBCs), haulers, and other COCOBOD operations (Ghana COCOBOD, 2023).
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4.2.3

Addressing transparency and accountability challenges

Discounted farmgate prices raise questions about the cost-effectiveness of the system (Aidenviron-
ment and Sustainable Food Lab, 2018; Bymolt et al., 2018; Oomes et al., 2016), which invites con-
sideration of related transparency and accountability challenges. This involves two main issues: the
transparency of the farmgate price determination, and the transparency and efficiency of cocoa tax
revenue spending (Aidenvironment and Sustainable Food Lab, 2018; Oomes et al., 2016, pp. 86-87).
In these two areas of concern, transparency and accountability are intricately intertwined. Moving
from the transparency and accountability gaps identified in the literature, Table 3 lists potential op-
tions to address these deficiencies, also drawing insights from administrative pricing schemes in the
extractive sectors. Current reforms in cocoa-producing countries are moving in the direction of ad-
dressing these gaps (Ghana COCOBOD, 2023).

Table 3: Transparency and accountability gaps in regulated cocoa markets and options to address them

Issues

Challenges

Options

1. Political interference
in the price-setting process

It has been observed, for example, that
political pressures to raise farmgate prices
is strong in election years, with the gov-
ernment transferring parts of the public
budget to the cocoa sector (Aidenviron-
ment and Sustainable Food Lab, 2018,
p. 10).

An option is to place the price-setting bodies “at
arm’s length of the government”, for example,
through a multi-stakeholder governing board (Aid-
environment and Sustainable Food Lab, 2018, p. 11).
This is formally the case in Ghana, where farmgate
prices are determined by the Producer Price Review
Committee (PPRC), a body including representatives
from COCOBOD, Farmers, Bank of Ghana (BOG), Li-
censed Cocoa Buyers' Association of Ghana (LICO-
BAG), Haulers, and a representative from the Insti-
tute of Statistical, and Social and Economic Research
(ISSER) of the University of Ghana. However, the
committee is co-chaired by the Ministry of Finance
and Economic Planning, and the different partici-
pants hold varying levels of power.

2. Administrative discretion

In the past, there has been significant room
for administrative discretion in computing
deductions and assessing margins (see, e.g.
lump sum allocations to expenditure items
under the industry category component in
Ghana). The price-setting committees are
not always guided by a standard operat-
ing procedure or guidelines approved by
stakeholders and documented in law. As
acknowledged by COCOBOD, this situation
has given rise to perceptions of opaqueness
in the price determination process (Ghana
COCOBOD, 2023).

The regulator can institute a legally binding frame-
work for the price-setting mechanism. The frame-
work can document all the processes (operating proce-
dures and guidelines) and policies (for benchmarking
producer prices and industry costs) that the price-set-
ting committee must adhere to. COCOBOD is moving
in this direction.

It is also important to allow for feedback loops and
checks and balances: This could be achieved by pro-
moting participatory monitoring and independent
oversight mechanisms separate from government
regulatory authorities. Possible venues include in-
volving civil society and parliamentary committees,
as well as external audit procedures.

In particular, the methodologies used to calculate de-
ductions and assess margins could be made publicly
available and subject to expert review/audit. Regulat-
ed pricing schemes can be very transparently admin-
istered, as some administrative pricing regimes for
oil show. In Norway, the Petroleum Price Board (PPB)
sets tax reference prices, also known as norm prices,
to calculate the taxable income for oil companies. The
PPB meets every quarter to set the daily norm price for
each oil producing field for the previous quarter. The
PPB sets prices based on benchmark market prices
(Brentindicators), also considering the data and views
presented by the companies. Companies may appeal
the final norm price within 30 days of its publication.
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3. Transparency gaps
in the contract/auction

system

In Ghana, the details of private contracts,
including the number of contracts sold,
the recipients, and the existence of price
renegotiation/adjustment clauses, are not
publicly disclosed due to confidentiality
provisions. For example, it is unknown if
forward sales contracts sold by the COCO-
BOD include price renegotiation clauses in
the event of price spikes. In Coéte d’lvoire,
stakeholders are concerned about the lack
of transparency in the auction system, par-
ticularly the determination of prices and
volume awards.

While confidentiality rules prevent disclosure of
many contract and auction details, standardized
models or guidelines (e.g. contract terms) can be
developed and published without infringing on any
confidentiality procedure. Standardized model sale
agreements can include a pricing adjustment mech-
anism to ensure that prices are reviewed in case of
price spikes. Further, the commodity sales contract
or its key terms can be disclosed without disclosing
the buyer’s identity.

4. Rent-seeking opportunities/

political capture/inefficiencies in
the public provision of services and

in the licensing system

It has been observed that some services,
such as input distribution, could be more
efficiently supplied by the private sector.
There are allegations of political interfer-
ence in Ghana's mass spraying programme
due to the involvement of political district
heads (Oomes et al., 2016, p. 87). In Cote
d'lvoire, the licensing system offers oppor-
tunities for rent-seeking and corruption.

Consider phasing out subsidized services and inputs
that can be replaced by improved cultural practices
on cocoa farms or that can be delivered more cost-
effectively without the regulator’s involvement. It is
important to assess the implications for farmers af-
ter the withdrawal of these subsidies. Key factors to
evaluate include the cost and availability of inputs in
both local and international markets, exchange rate
volatility, and whether centralized procurement of
inputs can lead to cost savings.

5. Accountability

of public
expenditures

Both countries lack transparency and ac-
countability frameworks to monitor rein-
vested cocoa tax revenues and the cost-
effectiveness of these investments.

Marketing boards may consider clarifying and mak-
ing publicly available information about the export
tax component and the use of the cocoa tax rev-
enue, drawing insights from the Extractive Industries
Transparency Initiative (EITI) framework (see below).

More far-reaching transparency requirements in regulated cocoa markets, such as full disclosure of
forward arrangements, may build on institutional arrangements and disclosure templates that have
been developed in the context of the Extractive Industry Transparency Initiative (EITI) (Box 7). How-
ever, applying EITI-type contract disclosure to soft commodities like cocoa is not straightforward. This
is due to significant differences in resource ownership and materiality thresholds between hard and
soft commodities. Qil, gas, and mineral resources are typically owned by the public sector, whereas
soft commodities are generally privately owned — even when the public sector maintains an export
monopoly. Further, transactions involving the sale of oil, gas, and minerals by state-owned enterprises
are usually large-scale, while forward sales contracts and export licenses in cocoa tend to involve
much lower-value transactions. As a result, considerations of proportionality regarding public dis-
closure and confidentiality are more complex for soft commodities compared to hard commodities.

31



CDE WORKING PAPER 9 | Cocoa Pricing for a Living Income: Mechanisms, Regulatory Levers, and Limitations

Box 7: EITI and commodity trading: Insights for the cocoa sector

In 2003, a diverse coalition of countries, companies, and civil society organizations estab-
lished the Extractive Industry Transparency Initiative (EITI). This multi-stakeholder forum
aims to ensure that revenue from oil, gas, and mining activities benefits the people in the
countries where these natural resources are found. Currently, nearly 60 countries are im-
plementing the EITI standard.

At its core, the EITI standard requires participating governments and companies to dis-
close revenue received and payments made in relation to oil, gas, and mineral exploration
and production. Specifically, Requirement 2.4 of the EITI Standard mandates that countries
fully disclose any extractive contracts and licenses that have been granted or amended
since January 2021. The EITI standard requires the full text of all contracts and licenses to
be disclosed without exceptions, given the overriding public interests involved.

Since 2013, EITl has expanded its focus to include commodity trading to some extent, mov-
ing beyond its original emphasis on upstream activities. EITI's Requirement 4.2 addresses
"first trades” in commodities, which refer to sales made by governments or state-owned
enterprises (SOEs) to unrelated or related parties. It requires governments, SOEs, or third
parties appointed by the state to disclose the revenues collected from the sale of oil, gas,
and minerals, as well as the volumes sold, broken down by buying company. To promote
greater voluntary disclosure beyond the minimum requirements set, a reporting template
has been developed for SOEs regarding their “first sales”. This template can also be applied
to traders on the purchasing side. Under this template, the parties disclose specific details
about what they buy, from whom, and at what price. This granular disclosure is intended to
reduce corruption risks related to buyer selection, contract negotiations, and the transfer
of revenues to the treasury. This is particularly crucial in scenarios involving “in-kind pay-
ments” and unconventional sales, such as commodity-backed loans.

Key findings from an independent evaluation of EITI (Voconiq and Square Circle, 2023)
highlight its significant value in promoting dialogue, processes, and data that support
transparency and accountability. However, the assessment is less conclusive regarding the
initiative’s socio-economic impacts, largely due to the difficulties in empirically establish-
ing a causal link between transparency interventions and improvements in governance.

The transparency measures discussed so far could be part of a wider transparency agenda that gives
equal importance to other critical transparency issues concerning cocoa pricing. As stressed by cocoa
regulators in producing countries, this could include more transparency about:

e Stocks and stocking arrangements by major cocoa companies;
e The governance structures of the Intercontinental Exchange, Inc. (NYSE: ICE), where the benchmark
prices for these commodities are established daily.

4.2.4. Revisiting supply-side management

In the absence of supply management measures based on sustainability criteria, price incentives and
LID-type schemes could stimulate increased production, leading to potential issues such as child la-
bour, deforestation, and downward pressure on prices (Boysen et al., 2023, 2021). A key question is
then how to address incentives to expand production and its unintended consequences. We consider
options that nest supply management objectives in land, agricultural, and social policies, and connect
them with financial incentives.

Traditional means to manage supplies include output restrictions — such as production, marketing,
or export quotas — as well as storage-based interventions/stock management. They have proved ex-
tremely costly and difficult to enforce. The call is for more innovative forms of supply management
that capitalize on market dynamics and incorporate ongoing regulatory developments. The following
pathways are worth considering:
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Link with land and conservation policies, leveraging climate finance and the EUDR. The idea
is to strategically link cocoa supply management with conservation and land management policies
at national, subnational, and local levels. This involves instruments such as zoning, which governs
land uses in some geographic areas, as well as user rights within landscape approaches. The socio-
economic viability of this option depends on the financial incentives provided to cocoa farmers to
set aside or leave idle part of the land devoted to cocoa. One way is to tap into the public and private
climate finance that is being mobilized for developing countries, estimated at USD 21.9 billion in 2022
(OECD, 2024). Local governments could consider climate funding schemes (e.g. REDD+ programme)
and conservation-related funding (Kunming-Montreal Global Biodiversity Framework) when carry-
ing out zoning classification. As regards enforcement, it is strategic to capitalize on the monitoring
mechanisms being established in cocoa-producing countries to ensure compliance with the EUDR.
This includes geolocation services and remote sensing systems capable of detecting deforestation
and forest degradation. At the micro level, one enforcement option is to build on community forest
management and trust-based conformity assessment procedures set up in the context of sustainable
landscape certification approaches.

Link with agricultural policies. A related approach involves integrating supply management objec-
tives into agricultural diversification policies. This can be achieved by encouraging cocoa agroforestry
instead of monocropping systems or supporting cocoa producers in transitioning to other crops at the
end of the cycle. This aligns with policies aimed at diversifying local agriculture by promoting crops
other than cocoa. The objective is to improve the resilience of rural households and the local economy
through diversification (Swiss Platform for Sustainable Cocoa, 2024, p. 9).

Link with social policies, e.g. pension schemes. Ghana’s cocoa regulator, Cocobod, has earmarked
1% of cocoa sold by cocoa farmers as counterpart funding for the country’s Cocoa Farmers Pension
Scheme. In addition to providing a steady income for farmers upon retirement, pension schemes can
also be structured to incentivize early retirement as a way to manage excess supplies. However, ques-
tions may arise as to whether this is still relevant in a market where there is a supply deficit, and where
the concern is how to motivate young generations to remain in farming.

Link with mechanisms at the enterprise and supply chain level. Issues of overproduction can be
partly tackled through long-term arrangements that foster direct trade relations. These relations may
facilitate coordinated planning, including as regards expected volumes.

All these pathways integrate supply management interventions into comprehensive policy frame-
works supported by strong political will and connected to financial incentives. They require close
collaboration between the line ministry/cocoa sectoral authority and other ministries/departments,
particularly those responsible for land planning and forests.

4.2.5. Exploring alternative pricing mechanisms

Under the pricing mechanisms discussed so far (forward sales and LID), farmgate prices remain linked
to international benchmark prices determined on derivatives markets (Staritz et al., 2023). An alterna-
tive option is to reverse the price formation process towards a cost-plus model, as under the Fairtrade
Minimum Price. Here prices are fixed based on costs of production, including a reasonable margin for
producers. This involves legal levers to scale up private sector experiments to delink farmgate prices
from international benchmark prices and reverse the price construction process towards a cost-plus
model.

A relevant development in this respect are the EGalim laws in France, which were intended to reverse
the price formation process in French agri-food chains (Delpech, 2021; EGalim 1, 2018; EGalim 2, 2021,
Ministére de I'’Agriculture et de la Souveraineté alimentaire, n.d.). They point to major design and en-
forcement challenges in legally enforcing cost-plus approaches, but also offer practical insights into
achievable results, such as gathering and sharing market information.
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Box 8: The EGalim laws

The EGalim laws* devise and pilot legal innovations in contract and commercial law to ad-
dress structural power imbalances in food and agricultural chains. The aim of the EGalim
laws is to oblige the first buyer of agricultural products to consider the farmer’s cost of
production, and to require the next links in the chain (manufacturers and distributors) not
to negotiate the value of the agricultural raw material in the price of the product, right up
to the retail price. The price paid to the farmer must therefore cover the “cost price” (prix
de revient), which corresponds to the cost of production (variables and fixed costs, amor-
tization, and the remuneration of productive factors — land, capital and the farmer’s work)
minus subsidies and co-products.

Upstream (farmers and their first buyers), the EGalim laws require that farmers propose
prices based on production costs and that inter-branch organizations develop benchmarks
for production costs and market indicators. In some detail, inter-branch/industry organiza-
tions (interprofessions) are mandated to develop and disseminate cost and market indica-
tors as part of their industry plans (plans de filiere). The Observatoire de la Formation des
Prix et des Marges (Observatory of Price Formation and Margins) supervises and dissemi-
nates these benchmarks. Contracts between farmers and buyers (that must be written and
multi-year) are proposed by farmers and must be linked to the production cost indicators
drawn up by the inter-branch organizations and/or the technical institutes. They can either
establish a fixed price with an automatic price revision clause based on production cost
indicators or specify a formula that includes at least one production cost indicator for de-
termining the price. The automatic price review clause must be based on a formula agreed
upon by both parties, which considers indicators related to production costs in agriculture.

The EGalim laws implementation highlights the difficulties of establishing relevant production cost
indicators and benchmarks. It has been observed that the cost of production is closely tied to expense
management, which depends on a farmer’s technical performance and debt management (Kirsch,
2024). This can vary significantly depending on the farmer’s career stage, especially during the ini-
tial phases compared to when they operate at full capacity. Further, a farmer’s income will depend
not only on the cost of production, but also on the farmer productivity and the added-value of the
farmer’s products (ibid). The price of products therefore explains only part of the difference in income
between farms of the same type.

However, the EGalim experiment also offers useful perspectives on how to engage a diverse group
of key market participants in cooperative behaviour, with guidance and oversight from the sectoral
authority. Three aspects of the EGalim framework may be of interest to sectoral regulators and com-
petition authorities in cocoa-producing countries and to multi-stakeholder platforms on cocoa.

First, regulators in developing countries can look to the EGalim framework for guidance on how to
establish a legal basis for gathering and sharing benchmark data on agricultural production and mar-
keting costs, prices at various stages of the chain, and differentials based on product quality, origin,
and traceability. This may imply amendments to existing contract, commercial, and competition law
frameworks.

Second, the EGalim laws provide practical guidance on the types of cost and market indicators that
can be collected, as well as the methodologies for doing so. They also offer workable examples for
establishing central repositories for prices and margins, along with insights into data management
and dissemination plans.

Third, cocoa-producing countries may consider the EGalim laws’ mechanisms and requirements that
led inter-branch/industry organizations to develop and publish benchmark indicators as part of their

4The EGalim laws were enacted in 2018,2021 and 2023 (EGalim 1 (Loi n° 2018-938 du 30 oct. 2018, JO Ter nov.), EGalim 2 (Loi n® 2021-1357,
18 0ct. 2021,J0 19 oct.), and EGalim 3 (Loi n® 2023-221 du 30 mars 2023 tendant a renforcer I'équilibre ans les relations commerciales entre

fournisseurs et distributeurs, JO, 31 mars 2023, texte n°1).
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industry plans. The challenge is to integrate such regulatory disclosure into a wider supply chain col-
laborative effort based on principles of knowledge sharing and cooperation. This invites us to consid-
er more flexible, imaginative, and innovative forms of regulation that actively engage governments,
businesses, and research institutions.

4.3. Reform options: Cocoa importing countries

Focusing solely on producing countries is not enough. The challenges faced by the LID scheme illus-
trate that price-related schemes in producing countries are likely to fail unless they are supported by
industry players downstream, such as traders, processors, manufacturers, and retailers in major con-
suming countries. In the bulk market segment, business dynamics drive these companies’ purchasing
divisions to buy cocoa at the lowest price possible, entrenching unsustainable purchasing practices.
Regulatory intervention may be necessary downstream to proactively realign business incentives to-
wards more sustainable sourcing practices.

This section briefly considers public policy options available to consuming countries. We examine
changes in framework rules that could help to address unfair pricing patterns, creating opportunities
for the upscaling of niche innovations. This involves examining transformative legal reforms being im-
plemented or considered in the EU context in key “regime” areas: corporate due diligence laws, unfair
trading practice rules, mandatory contract mechanisms, and competition rules on horizontal agree-
ments. The focus is on regulatory reforms that directly impact pricing mechanisms (levers) as well as
those that create necessary conditions for coordinated purchasing practices aimed at fostering living
income (enablers). The following sections consider the potential relevance of these ongoing reforms
to purchasing practices and pricing mechanisms in the cocoa sector.

4.3.1 A human rights due diligence approach to living income

There is a growing dynamic for due diligence laws in consuming countries as a means to establish
sustainable value chains that provide farmers with living incomes (Brack, 2020, pp. 39-45). Major
cocoa processors, chocolate manufacturers, and branders have expressed their support for mandatory
EU-wide due diligence legislation that will also contribute to achieving a living income for cocoa farm-
ers. Barry Callebaut, Ferrero, Mars Wrigley, Mondeléz, Nestlé, and Unilever have issued joint statements
with advocacy groups such as the VOICE Network, Fairtrade, and Rainforest Alliance to promote this
cause (Barry Callebaut AG et al., 2019; Fairtrade International et al., 2021).

From a public international law perspective, due diligence obligations in respect of prices are rooted
in human rights law. The due diligence obligation to promote living incomes is linked to “the right to an
adequate standard of living” (i.e. living income) and “the right to just and favourable remuneration” (living
wage) enshrined in core human rights instruments.> Under this framework, moving towards living income
prices/wages should be part of companies’ business responsibility to respect fundamental human rights.

Yet, due diligence is a duty to act with utmost care, not a guarantee of results. Further, realizing liv-
ing income is subject to the principle of progressive realization, similar to other socio-economic rights
(Brack, 2020, p. 43). Along these lines, the industry’s commitment is to employ due diligence regulations
to address living income concerns progressively and to the extent possible. Their commitment does not
go as far as to explicitly include a due diligence obligation to pay living income reference prices or oth-
erwise determined minimum prices.

° Pursuant to Article 25(1) of the UN Declaration on Human Rights (UDHR), “everyone has the right to a standard of living adequate for the health
and well-being of himself and his family”. Under Article 11 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), every-
one has the right to “an adequate standard of living for himself and his family”. The right to an adequate standard of living is included in several
other human rights treaties, including the Convention on the Rights of the Child (CRC, Article 27), the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW, Article 14), and the Convention on the Rights of Persons with Disabilities (CRPD, Article 28). The right

to just and favourable remuneration is enshrined in Art. 23 of the UDHR and Art. 7 of the ICESCR, among other instruments.
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Can due diligence obligations concerning prices be strengthened to include result-based obligations,
going beyond traditional due diligence approaches? A human rights due diligence approach to living
income can be interpreted expansively to include a company’s duty to exercise due diligence to ensure
fair/living income prices are paid throughout its supply chain. However, this approach raises significant
practical implementation challenges and raises questions of commercial viability. An alternative approach,
more aligned with minimum due diligence requirements, would be to compel companies to refrain from
hindering living income policies in producing countries. The two approaches are briefly discussed below.

A due diligence obligation to pay fair/living income reference prices?

Let us first consider a due diligence obligation to ensure that fair/living income prices are paid through
the supply chain. Besides concerns about the overall economic impact of price incentives (Chapter 2),
there are some operational challenges that need to be addressed. Legal design and implementation
challenges arise regarding (i) price parameters, (ii) companies and supply chain relationships covered,
and (iii) remedial action in case of unfair pricing. The following table summarizes some practical issues
that would need to be addressed, and the legal constructs that could be used for this purpose.

Table 4: Due diligence obligation to ensure that fair/living income prices are paid through the supply chain: Practical and
legal challenges

(i) Price parameters

To be legally actionable in meaningful terms, due diligence obligations about more remunerative prices would
need to be anchored in concrete price and premium approaches. One option is to fall back on the major existing
third-party certification schemes, such as Fairtrade, Rainforest Alliance, UTZ, etc. Certifications issued by recog-
nized private fairtrade schemes would serve as evidence of fulfilling fair price obligations. Another approach is
to use living income benchmarks and reference values. The Living Income Community of Practice is developing
tools and resources for calculating the actual or existing incomes of smallholders, as well as living income bench-
marks and reference values. The way forward requires pooling and aligning resources around this effort through
enhanced “(m)ulti-stakeholder collaboration and coordination on policy design, and cross-sector data sharing
attempts” (Waarts and Kiewisch, 2021, p. 52). Questions remain about the commercial viability of bringing such
pricing models to a scale where they become minimum requirements (quality premiums would need to be added
on top).

(ii) Companies covered

There are questions of scope: which companies and supply relationships should be affected? One approach is to
make all companies importing, processing, and selling cocoa and cocoa products in the jurisdiction subject to
due diligence. Downstream actors, such as cocoa processors and branders, are entitled to refer to their suppli-
ers’ due diligence statements, but they would remain responsible for quality assurance. Alternative approaches
would be targeted and risk-based, focusing on materiality thresholds and critical nodes such as importers.

(iii) Supply relationships covered

Under meaningful due diligence regimes, companies have a responsibility to exercise due diligence throughout
their supply chain, as outlined in the original version of the CSDDD. This begs the question of what stepsinterna-
tional cocoa buyers can realistically take to ensure that the living income price/premium they pay in export mar-
kets is passed on to farmers in producing countries (farmgate price). The situation becomes particularly complex
when international buyers procure cocoa beans from unrelated exporters or through a chain of independent
local traders and brokers. In such cases, buyers must have a reliable method for ensuring that their supply chains
provide living income and fair prices (Brack, 2020, p. 44). There are two related options available.

First, some kind of traceability system would likely be necessary for the implementation of a due diligence
regulation (Brack, 2020, p. 44). Operators’ due diligence systems must include documentation (passed through
the supply chain) that credibly attests to sustainable purchasing practices. In practice, this falls back on third-
party (Fairtrade) certification, absent regulated price mechanisms in producing countries. It implies identity-
preserved and segregated cocoa supply chains (possibly linking with the EUDR).

A second option would involve some form of “contractual assurance” that cascades through the supply chain,
as under the CSDDD (Art. 7.2(b) and 7.4) and the Dutch Child Labour Due Diligence Act. In practice, companies
not carrying out due diligence themselves would be required to obtain contractual assurance from their sup-
pliers that they have conducted due diligence (Brack, 2020, p. 45). However, to avoid due diligence becoming
a mere formality of including standard clauses in contracts, such contractual assurances must be accompanied
by appropriate measures to verify compliance. For the purposes of verifying compliance, companies would
likely fall back on industry initiatives or independent third-party verification.
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(iv) Penalties/remediation mechanisms

What requirements for compensation and remediation would apply when companies fail to ensure that their
supply chains pay living income/fair prices? In Ghana and Céte d’'lvoire combined, up to two million small-
holder farmers produce cocoa (Waarts and Kiewisch, 2021, p. 8). Theirincome is far below recent living income
benchmarks. In this situation, should farmers or their organizations be entitled to bring complaints to the at-
tention of companies in Europe and seek to have them addressed through non-judicial and judicial, state or
company-based mechanisms? In addition to concerns about commercial and economic feasibility, this issue
raises questions of legal standing, collective redress, and agency.® In the end, claiming compensation in such
cases would hardly be practical, unless living income prices/differentials are officially established in producing
countries.

A due diligence obligation not to frustrate living income initiatives?

As discussed above, directly including living income/fair prices as part of a company’s due diligence
obligations can be a complex process with many practical challenges to overcome. Still, human rights
due diligence could play an important role in scenarios where producing countries set living income
prices/premium schemes. For example, the governments of Ghana and Céte d’Ivoire require buyers to
pay an established LID — an additional USD 400 per ton of cocoa on top of the export price, starting
from the 2020/21 season (see section 4.2). This initiative aims to guarantee a fixed, higher minimum
price to farmers. Under a due diligence framework, companies should act with due diligence to avoid
infringing upon the right to a decent standard of living, as embedded in such initiatives. This includes
not attempting to circumvent the scheme or divert sourcing to non-LID countries.

The underlying theory of change is as follows:

— IF producing countries enact living income initiatives, and

— IF the initiatives are implemented in good faith and are relatively effective in improving the
livelihood of vulnerable stakeholders sustainably (i.e. without promoting oversupply or un-
sustainable practices such as land conversion, the use of cheap or unpaid labour, and gender
discrimination)

— THEN companies should act with due diligence to avoid frustrating the scheme; this includes
not circumventing it or diverting procurement to obtain cocoa from non-LID countries

— BECAUSE corporate responsibility to respect human rights means acting with due diligence
to avoid infringing on the right to a decent standard of living, as embedded in living income
initiatives

Turning back to our LID case, this begs a central question: Is the LID initiative being implemented in
good faith and is it increasing the livelihood of poor farmers sustainably? If the answer is “Yes”, then
certain behaviour of major international buyers — such as eroding the country differential and divert-
ing their sourcing to non-LID countries — would amount to a violation of their due diligence obligation
to “respect” human rights. This would trigger access to remedies for aggrieved parties under human
rights law and due diligence frameworks.

4.3.2  Theinclusion of price terms in unfair trading practices (UTP) laws

When power is distributed unevenly in supply chains, the party enjoying a position of superior bar-
gaining power may use this advantage to impose unfair conditions on other market participants
(Fair Trade Advocacy Office, 2019, p. 24). The impact of buyer power on the structure of supply chains
has been well documented in Europe, particularly in the grocery retail sector (Autorita Garante del-
la Concorrenza e del Mercato, 2013; Autorité de la concurrence, 2015; Bundeskartellamt, 2014; Fair
Trade Advocacy Office, 2019, p. 24; UK Competition Commission, 2008). Eleven million farms deal
with a diminishing number of increasingly powerful processors, distributors, and retailers (European

® They include the availability of collective complaint procedures, procedural rights to file complaints “on behalf of”, and guaranteed access to
information and legal aid relevant to pursue effective remedy.
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Commission, 2019). Retailers and brand manufacturers capture most of the value from the trade of
goods, and they often impose on their suppliers terms and conditions that result in cost-cutting and
the externalization of social and environmental costs and responsibilities (Fair Trade Advocacy Office
etal., 2022, p. 46).

This phenomenon is also observed across the border in global agricultural and food supply chains. For
example, there is evidence that leading grocery retailers in the UK have passed on to Kenyan produc-
ers the cost of compliance with their private standards on food safety and traceability — prompting
a shift in production from smallholders to large farms, often owned by the exporters (Asfaw et al,,
2010). In the context of the EUDR, there are concerns that small-scale farmers will disproportionally
bear the compliance costs linked to geolocation and traceability if these costs are passed on along the
value chain to farmers. Additionally, they may face abusive terms when it comes to collecting, manag-
ing, and submitting the required geo-location data for trades compliant with the EUDR.

Broader concerns arise in respect of purchasing alliances by distributors in the food retail sector, com-
monly referred to as International Buying Groups (IBGs; Autorité de la concurrence, 2018, 2020). To
offer the lowest prices to consumers in Europe, IBGs exert downward price pressures on multinational
brands and manufacturers — such as Nestlé and Unilever — with cascading effects throughout their
supply chains, ultimately reaching farmers and processors in developing countries (Fair Trade Advo-
cacy Office et al., 2022). In this context, suppliers often have to accept orders that do not even cover
their production costs, agree to unilateral changes in terms, or accept bad payment terms.

Against this background, several EU Member States have implemented national rules on UTPs in
separate legislation, within their competition laws, or in their civil code (Cafaggi and lamiceli, 2019,
2018; Falkowski et al., 2017). With many variants, the UTP legislation renders certain contract terms
ineffective, either automatically or because they fail a reasonableness test.

At the EU level, Directive 2019/633 on unfair trading practices in the agricultural and food supply
chain (hereafter, EU UTP Directive) prohibits specific types of “unfair” business practices (Daskalova,
2020, 2019). It contains a “grey list” of contract terms which may be regarded as unfair,” and a "black
list” of terms which are automatically void.® While such UTP rules do not regulate prices directly, they
may importantly determine the way prices are negotiated and set (Daskalova, 2020). The UTP Direc-
tive also applies to suppliers and buyers located outside the EU, provided that at least one of the par-
ties is based in the EU.

Some EU Member States have gone one step further by introducing a ban on buying below produc-
tion cost when transposing the UTP Directive into their national law (Fair Trade Advocacy Office et
al., 2022, pp. 48-49). For example, the Spanish transposition law includes a prohibition to buy below
production costs. Every operator has to pay the preceding operator a price equal to or higher than the
cost of production incurred by that operator.

In light of these developments, civil society organizations and representatives of cocoa farm-
ers are urging policymakers in consuming countries to include a prohibition against purchasing
commodities below the costs of sustainable production in their UTP laws (Reseau Ivoirien de Com-
merce Equitable (RICE) et al., 2023). Cocoa procurement at prices below sustainable production costs
would trigger UTP law in the buyer country, rendering the contractual price terms ineffective and
prompting possible remedies.

7 Grey unfair trading practices are allowed only if agreed beforehand in a clear and unambiguous manner. They include six practices: return
of unsold products; payment of the supplier for stocking, display, and listing; payment of the supplier for promotion; payment of the sup-

plier for marketing; payment of the supplier for advertising; payment of the supplier for staff of the buyer, fitting out premises.

8 The Directive prohibits ten “black” unfair trading practices: payments later than 30 days for perishable agricultural and food products;
payment later than 60 days for other agri-food products; short-notice cancellations of perishable agri-food products; unilateral contract
changes by the buyer; payments not related to a specific transaction; risk of loss and deterioration transferred to the supplier; refusal of
a written confirmation of a supply agreement by the buyer, despite request from the supplier; misuse of trade secrets by the buyer; com-

mercial retaliation by the buyer; transferring the costs of examining customer complaints to the supplier.
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By introducing a ban on purchases below production cost, UTP law would serve as an important
legal lever to steer the price formation process towards a cost-plus model. Additionally, UTP rules
would help counter the tendency to disproportionately pass on the costs of complying with the EUDR,
CSDDD, and other sustainability requirements onto farmers. Unlike similar measures imposed by pro-
ducing countries, buyers in Europe could not circumvent the rule by diverting sourcing because they
would be required to follow the home country rule.

In practice, implementing a similar rule would present significant challenges. We can imagine
a hypothetical scenario in which buying cocoa at below production costs amounts to a UTP under
European (EU/Swiss) law. Let us assume that, as under the UTP Directive, the protection regime also
extends to farmers who are located outside Europe, provided the buyer of the agricultural goods is
located in Europe. Enforcing such a prohibition would raise several questions, including issues of legal
standing and agency, the extraterritorial reach of designated authorities in Europe, and the potential
for remedial action. Additionally, concerns would arise regarding the cost benchmarks to be applied,
their mandatory use in contracts, and broader implications for contract law. An overview of the com-

plex matters at stake, along with options for addressing them, is provided in the table below.

Table 5: Using UTP rules to enforce a cost-plus model: Implementation challenges and options to address them

Issues Challenges Options
\ UTP rules generally only protect suppliers who | Combine the UTP regime with a due diligence re-
2 S © | have a direct supply relationship (contract) with | gime. International buyers would have a due dili-
'-é s g the international buyer. In the case of cocoa | gence obligation to ensure that their suppliers
s o 3 purchases, cocoa farmers or their cooperatives | purchase cocoa at above production costs. This
2 > | would only be protected if they sell directly to | would require traceability systems, combined
& 5.2 | overseas buyers, which is not typically the case. | with contractual assurances and contractual
3 ; = cascading provisions. The complexities of these
requirements are discussed in section 4.3.1.
Cocoa farmers would need to file a complaint | ® Outreach: European enforcement authorities
with the authorities of the European state in | could proactively engage with supplier asso-
which the buyer is located. However, cocoa ciations in non-EU countries, raise awareness,
farmers are often widely dispersed/fragmented, | and effectively communicate the procedure for
poor, and disempowered, and they may be in | submitting complaints under the UTP frame-
trust-based relationships with traders/consoli- | work (Wills et al., 2019).
dators that collect at farmgate. They may not | 4 Fast-tracked, confidential online submissions:
have the necessary information or Iegal' SUP- | It is essential to offer secure online complaint
- port to contact the gnforcement authority of | s bmission options that are both cost-effective
9 the count‘ry Whell'e 'Fhelr buyer |s-Iocat‘ed. fear of | and confidential.
g corr.1merC|a-I ret‘a.llatl.on and the financial risks as- « Complaint “on behalf of”: As under the EU UTP
< sociated with litigation may also prevent vulner-

able stakeholders from exercising their rights.

Directive, producer organizations or NGOs
have the right to submit a complaint to the
designated enforcement authority “on behalf
of” farmers.

“Own initiative” options: As stipulated under
the EU UTP Directive, the designated authority
in Europe is entitled to launch investigations
on its own initiative, including on the basis of
anonymous tips.

Enforcement
(extraterritorial power
of designated compe-

tent authorities)

The authorities designated to enforce the Euro-
pean ban on buying at below production costs
would be situated in Europe. These authorities
would need to exercise their enforcement pow-
ers (investigate, terminate conduct) in respect
of conduct that occurs abroad (trans-border in-
fringement).

Enforcement authorities in Europe can strength-
en cooperation with sectoral regulators in
non-EU countries (Wills et al., 2019). In the co-
coa sector, this would entail close collaboration
with sectoral authorities that oversee the cocoa
sector in producing countries, particularly when
they also address competition issues within the
sector.
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Most EU Member States that implement the | UTP enforcement mechanisms in Europe can

EU UTP Directive impose administrative sanc- | provide for specific rules of coordination be-

tions (fines) on the infringing party (the buyer). | tween administrative and judicial authorities,

These sanctions would not directly benefit ag- | particularly as regards access to civil remedies.

o grieved cocoa farmers in producing countries.
ﬁ Civil remedies, such as nullifying contract terms
GE, or providing compensation to farmers, are more
o pertinent but are rarely addressed in UTP regula-

tions (European Commission, 2021). Victims may

need to pursue civil remedies through separate

judicial proceedings in addition to the UTP ad-

ministrative process.

2 A prohibition on purchasing cocoa below pro- | The prohibition could be accompanied by mech-
- & duction costs raises questions about which | anismsto develop cost benchmarks and indexes.
3 E methods should be used for reference values | The EGalim laws provide insights in this regard.
vy and benchmarks, such as average costs or effi-

2 cient producer costs.

The contracting parties could circumventthe UTP | To prevent legal evasion, UTP provisions can have
k9] prohibition by subjecting their sales contract to | the character of overriding mandatory rules that
g o the law of a country that does not regulate price | cannot be modified or overridden by contract or
5 § terms and purchasing practices. Since the con- | by electing a more favourable applicable law or
; ; tracting parties are free to choose the law that | jurisdiction. A model clause is Article L444-1 A of
£ governs the contract, a buyer can require a sup- | the French commercial code, introduced by the
o plier to select a law that does not restrict unfair | EGalim laws.

purchasing practices.

4.3.3  Mandatory contractual mechanisms downstream

While much attention has been paid to the cocoa purchasing practices of international traders and
manufacturers, there has been little discussion regarding pricing practices of retailers in consum-
ing countries that may still have a significant impact upstream on cocoa buying practices. As
discussed below, they include two issues that intersect contract/commercial and competition laws:
downward price pressures from retail alliances and margin escalation in relation to Fairtrade
premiums. In theory, some of the legal innovations introduced by the EGalim laws carry significant
breakthrough potential in these areas. Two targeted reforms may bear structural significance in co-
coa: the (i) so-called “non-negotiability” of the agricultural raw material content in food products;
and (ii) a proposal for regulated margins for certified products. However, the complexity of their im-
plementation and the associated regulatory compliance costs appear to have significantly hindered
their transformative impact to date.

Non-negotiability of the agricultural raw material content

As mentioned, the EGalim laws devise and pilot legal innovations in contract and commercial law to
address structural power imbalance in food and agricultural chains (Box 8). The law also includes some
provisions that affect downstream business relations between retailers and their suppliers. In par-
ticular, EGalim 2 stipulates that price negotiations between food suppliers and retailers in France
cannot cover the part of the supplier’s price corresponding to the cost of the agricultural raw
material contained in the food product. The objective is to preserve the share of agricultural com-
modities in the evolution of industrial prices. The prohibition applies even if the contract is negotiated
by purchasing offices outside France and even if the commodity is produced in a third country. A new
article in the French commercial code mandates the primacy of French law and French courts over all
sales contracts between distributors and suppliers concerning products sold in France, regardless of
where the contract is negotiated.’

° Article L444-1 A of the French commercial code.
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While this innovation could theoretically have a significant impact in countering distributors’ price
pressures on suppliers and their cascading effects along the value chain, its practical relevance and
effectiveness is significantly hindered by the complexities involved. One major challenge is determin-
ing the portion of the price that relates to agricultural commodities (Kirsch, 2024). There is also a risk
of evasion if retailers transfer price pressure to the negotiable part of the price.

Regulated margins in certified products

EGalim 3 envisages the publication of a feasibility study to establish a framework for controlling dis-
tribution margins on products with quality and origin identification labels. The goal is to ensure
that these products are not sold at higher margins than those applied for conventional products.’

This proposal has specific implications for the ethical segment (certified fair/organic) of the choco-
late market. In European retail markets, the prices of Fairtrade chocolate exceed the fixed costs of
the Fairtrade minimum price and premium, beyond conventional retail margins (Aidenvironment and
Sustainable Food Lab, 2018, p. 16). This indicates some "margin escalation” of Fairtrade price differ-
entials and premiums along the chain. Retailers add a margin percentage higher than the one applied
to conventional products on the procurement price of organic/Fairtrade-certified products (ibid). This
reflects pure economic dynamics: consumer demand for ethical chocolate products is price inelastic
(it remains steady even if prices increase) compared to the demand for lower-end chocolate products,
which is very elastic (see, for example, Hainmueller et al., 2011). Therefore, in the ethical segment of
the market, businesses can impose higher mark-ups. These dynamics limit opportunities for ethical
products whose prices could be lower and could cater to a wider range of consumers.

In theory, EGalim-type innovations have the potential to destabilize entrenched business dynamics
that lead to sub-optimal outcomes. However, there are questions about their practical relevance and
effectiveness, considering their overly complex requirements that do not align with business practices
and market realities.

4.3.4  Easing competition law hurdles

The sections above refer to key levers — targeted regulatory reforms — that could strategically reorient
business towards more sustainable purchasing practices in cocoa. This section focuses on the para-
mount condition for this to occur: the need to clarify consuming countries’ competition law to provide
a safe harbour for living income initiatives.

Companies and industry associations may be hesitant to collaborate on living income due to the per-
ceived risk of violating competition laws. The issue at hand is the uncertainty surrounding the legal
assessment of living income initiatives under competition laws in the EU, its Member States, and Swit-
zerland. To illustrate, we can imagine a situation where European cocoa grinders/traders want to
cooperate to achieve living income goals in cocoa purchasing practices. Their cooperation may involve
sharing (commercially sensitive) information about future conduct related to prices and quantities."
Exchanging this information would facilitate the coordination of market behaviour around purchase
prices and other trading conditions. The goal would be to overcome free-rider problems/first-mover
disadvantages and collaboratively improve farmgate prices in producing countries. How would such
initiatives be assessed vis-a-vis competition law? What are the main competition concerns associated
with living income initiatives? The legal landscape is still quite unclear. As a result, constructive discus-
sions on this topic are being prevented. Participants who are risk-averse or unwilling to engage may
object to the disclosure of commercially sensitive information by others during meetings, publicly
distance themselves from the exchange, and even report possible violations of competition law to
authorities.

0 Art. 6 of Law 2023-221 of 30 March 2023.

"' The exchange may occur unilaterally, bilaterally, or in a multilateral multi-stakeholder setting.

41



CDE WORKING PAPER 9 | Cocoa Pricing for a Living Income: Mechanisms, Regulatory Levers, and Limitations

A rather crude assessment is that price-focused living income initiatives will likely violate competition
law. Under EU law, if businesses collude on important competition parameters such as purchase or
selling prices, they may restrict competition "by object” within the meaning of Article 101(1) of the
Treaty on the Functioning of the European Union (TFEU). Such behaviour may even be considered a
"buyer cartel”. Accordingly, exchanging information between competitors with the aim of coordinat-
ing living income purchase prices could be seen as restricting competition by its very nature, without
the need to assess actual or potential effects on competition.

However, the viewpoint above fails to consider two significant aspects.

First, itisimportant to keep in mind that EU competition law only addresses anticompetitive practices
(wherever they occur) that impact European consumers and European actors. Living income initiatives
are subject to EU law provided they restrict competition in the internal (EU) market and affect trade
between EU Member States. The same principles apply to Switzerland.

Second, it is important to acknowledge major ongoing efforts to incorporate sustainability concerns
into EU competition law. There are ongoing developments under three strands of work: (1) the draft
revised (2023) Guidelines on the applicability of Article 101 of the TFEU to horizontal co-operation
agreement (revised horizontal Guidelines); (2) the new derogation introduced by Article 210a of the
Common Market Organization Regulation (1308/2013) and related guidelines, exempting producer
sustainability agreements in agriculture from EU competition law; and (3) the new Vertical Block Ex-
emption Regulation (VBER; Commission Regulation [EU] 2022/720) and the related Guidelines on Ver-
tical Restraints. Altogether, these developments are intended to mainstream sustainability and pub-
lic interest concerns in EU competition law. The draft revised horizontal Guidelines explicitly include
ensuring living income as a legitimate sustainability objective and provide instructions for assessing
sustainability initiatives (including living income initiatives) under competition law.

To sum up, it is incorrect to claim that price discussion/concertation in the context of living income
initiatives do not raise competition law issues; they do raise sensitive issues that require thorough as-
sessment. However, it is likewise incorrect to claim that living income initiatives violate competition
law by their very nature. Ongoing developments in EU law suggest a more lenient approach than in
the past towards the assessment of sustainability initiatives under competition law. Seeking further
guidance from the European Commission and relevant national authorities is crucial to provide safe
harbour rules for living income initiatives.
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5 Conclusion

By combining analysis of private pricing schemes at the micro and meso level (voluntary self-regula-
tion) together with policy options at the macro level (state regulation), we can identify several impor-
tant areas for further investigation and potential policy actions.

Both regulatory approaches to pricing — private self-regulation by enterprises and supply chains ver-
sus state regulation — have limitations. Private schemes have the advantage of being flexible and
particularistic, tailored to various industry structures and motivations. They allow for the testing of
governance innovations, especially in the context of unconventional pricing models. However, they
struggle with scalability in the absence of an enabling environment that incentivizes the internaliza-
tion of social and environmental costs. On the other hand, public price regulations, whether direct or
indirect, involve more general rules that can support level playing fields and innovation on a larger
scale. However, they are either untargeted or overly complex in their attempt at particularization and
generally include significant drawbacks, such as inefficiencies and policy spillovers. When regulations
become overly complex or disconnected from business realities, they generally backfire.

One way to address these shortcomings is to work “more creatively with the interplay between private
and public regulation” (Ayres and Braithwaite, 1995, p. 4). This can be done through less intrusive,
more delegated methods of market regulation. Private-sector innovations and public regulations are
already closely intertwined and entangled. Supply chain laws such as the EUDR and CSDDD include
provisions that almost inevitably fall back on private schemes to either “fill in the details” or provide
practical solutions for implementing abstract requirements. We recommend articulating this interac-
tion between public and private regulation more explicitly while also addressing the risk of regulatory
capture.

One possible approach to achieve this is through coregulation in a tripartite process, or “tripartism”
(Ayres & Braithwaite, 1995, pp. 54-100). In this approach, regulators would co-define with industry
stakeholders the most cost-effective ways to implement sustainability pricing schemes in cocoa. This
could involve reassessing the regulatory schemes discussed in this report to reduce inefficiencies, min-
imize spillover effects, and lower compliance costs while maintaining their fundamental principles.
However, fostering constructive engagement and cooperation between regulators and industry — such
as through regular meetings — can increase the risk of regulatory capture. To mitigate this risk, tripart-
ism envisages the involvement of a reputable, contestable third party to oversee the regulator. In this
tripartite model, the third party — whether an academic or a public interest group — could participate
in negotiations, have access to all information available to the regulator, and have the capacity to initi-
ate legal action if necessary. The risk of this third party being captured is reduced by its contestable
nature, provided there is sufficient peer pressure and competition among various groups willing to
assume the third-party role.

A related option is “enforced self-regulation”, where the regulator requires businesses to set and im-
plement their own internal rules and procedures to fulfil the regulator’s policy objectives (Braithwaite,
1982; Fairman and Yapp, 2005). The standards that must be achieved are determined by the regulator,
but the regulated industry is left ample discretion as to how to achieve that result — which provides
room for particularistic sets of rules attuned to specific circumstances. This regulatory approach is
commonly used in various areas of risk regulation. It is worth exploring whether it could be used to
promote living income for farmers in the most cost-effective way.

From an institutional perspective, these approaches leverage mixes of private and public regulation,
along with transnational and transdisciplinary alliances. This shift moves regulatory discussions to
multi-stakeholder platforms that promote checks and balances. Examples include tripartite structures
involving research, government, and business, such as the National Initiatives on Sustainable Cocoa
(ISCO) in Europe or ICCO's Consultative Board on the World Cocoa Economy. Another example is ISEAL
with regard to sustainability standards and certification.
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In substantive terms, this approach encourages us to move past the stalemate between supporters
of free markets and those in favour of state regulation. The goal of this mix of regulatory strategies
is not to tame the market, but rather to tackle market imperfections and failures that lead to unsus-
tainable outcomes. Examples of market failure are unfair contract terms and abusively low prices that
reflect unequal bargaining power and lack of livelihood alternatives for producers, or unsustainably
low prices that do not factor in the costs of deforestation, of child labour, or of tackling unsustain-
ability problems — e.g. the costs of complying with regulations. Through coregulation and enforced
self-regulation, the goal is to address these externalities by integrating sustainability into price dy-
namics. Market-oriented competition would remain, focusing especially on improving efficiency in
sustainable practices, product quality, branding, etc. — but not on value extraction from the neediest.
With this objective in mind, the interplay between public and private regulation offers an opportu-
nity to identify and act on key levers for change. For example, rather than delinking prices from price
benchmarks, a key lever would be to incorporate sustainability factors into how these benchmarks
are determined (HUtz-Adams and Oxfam, 2024). A relevant example is the Intercontinental Exchange
(ICE), which has various powers under its rulebook that allow for amendments to contract rules. The
ICE has shown openness to integrating sustainability factors into cocoa futures contract specifications
(ICE Futures Europe, 2023a, 2023b), a shift motivated by the EUDR. The idea aligns with broader pub-
lic—private efforts to redefine value in business by integrating sustainability into impact accounting
(see, for example, Impact Economy Foundation, n.d.) and consumer price methodologies (e.g. "true
prices” methodologies).

Finally, this blend of regulatory approaches offers a means to address the need for context-specific
solutions that are tailored to the unique circumstances of different cases. As discussed in Chapter 2,
the relationship between prices, living income, and sustainability is complex and nonlinear, involving
intricate feedback loops and unintended effects. Therefore, it is necessary to have flexible and par-
ticularistic sets of rules that focus on those in greatest need and adapt to varying business dynamics.
This involves delegating regulatory responsibilities to firms and industry associations, but within the
parameters set by public regulation.

The way forward may involve testing this approach by leveraging the convening capacity of multi-
stakeholder cocoa platforms and initiatives.
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